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Wind velocity stated in knots or meters 
per second; and Corresponding wind direction 
stated in the degree angle of the wind’s ori-
gin. 
[One possible source of information is the 
National Climatic Data Center, Asheville, 
NC (703) 271–4800.] 

Response Actions 

Percentage of identified substance re-
moved from water surface, bottom sedi-
ments, and shoreline; and 

For each medium cleaned (water surface, 
bottom sediments, or shoreline), the number 
of days after the identified substance entered 
a Great Lakes environment that removal 
began and ended. 

Closures 

Documentation that the closure was or-
dered by an appropriate agency as a result of 
the release; and 

For boating areas: 
Number of weekend days of closure stated 

by calendar month; 
Number of weekday days of closure stated 

by calendar month; and 
Area closed stated in square kilometers. 
For beaches: 
Whether the beach was Federal or State 

(including municipal or county); 
Number of days of closure stated by cal-

endar month; and 
Length of shoreline closed stated in me-

ters. 
For fisheries: 
Whether area closed was an offshore, near-

shore, or wetland fishery; 
Number of days of closure; and 
Area closed stated in square kilometers. 
For furbearer hunting or trapping areas 

and waterfowl hunting areas: 
Number of days of closure; and 
Area closed stated in square kilometers. 

Implicit Price Deflator 

Quarterly implicit price deflator for the 
Gross National Product (base year 1992) for 
the quarter in which the identified substance 
entered a Great Lakes environment. [See the 
Survey of Current Business, published by the 
U.S. Department of Commerce/Bureau of 
Economic Analysis, 1441 L Street, NW, Wash-
ington, D.C., 20230, (202) 606–9900.] 

MODIFICATIONS TO THE NRDAM/GLE 
DATABASES (IF ANY) 

Documentation of the source of the modi-
fications; and 

For air temperature: 
Air temperature, stated in degrees Celsius, 

assigned by the NRDAM/GLE at the point 
that the identified substance entered a Great 
Lakes environment (see Table III.6.1, Vol-
ume III of the NRDAM/GLE technical docu-
ment); and 

Substitute air temperature stated in de-
grees Celsius. 

For water temperature at the surface: 
Water temperature at the surface, stated 

in degrees Celsius, assigned by the NRDAM/ 
GLE at the point that the identified sub-
stance entered a Great Lakes environment 
(see Table III.6.2.6, Volume III of the 
NRDAM/GLE technical document); and 

Substitute water temperature stated in de-
grees Celsius. 

For total suspended sediment concentra-
tion: 

Total suspended sediment concentration, 
stated in milligrams per liter, assigned by 
the NRDAM/GLE at the point that the iden-
tified substance entered a Great Lakes envi-
ronment (see Section 3, Volume I of the 
NRDAM/GLE technical document); and 

Substitute suspended sediment concentra-
tion stated in milligrams per liter. 

For mean settling velocity of suspended 
solids: 

Mean settling velocity of suspended sedi-
ments, stated in meters per day, assigned by 
the NRDAM/GLE at the point that the iden-
tified substance entered a Great Lakes envi-
ronment (see Section 3, Volume I of the 
NRDAM/GLE technical document); and 

Substitute suspended sediment concentra-
tion stated in milligrams per liter. 

For habitat type: 
Latitude and longitude bounds of area for 

which the habitat type is being modified; 
Habitat type assigned by the NRDAM/GLE 

(see Section 6.2, Volume III of the NRDAM/ 
GLE technical document); and 

Substitute habitat type. 
If the authorized official turns off the ice 

modeling function, then he or she must pro-
vide documentation that ice was absent from 
the site of the release. 

Definitions 

Nearshore fishery—fishery in an open water 
area that is less than 30 feet in depth or is in 
a connecting channel. 

Offshore fishery—fishery in an open water 
area that is 30 feet or more in depth. 

Wetland fishery—fishery that is not in an 
open water area. 

[61 FR 20614, May 7, 1996] 

PART 12—ADMINISTRATIVE AND 
AUDIT REQUIREMENTS AND COST 
PRINCIPLES FOR ASSISTANCE 
PROGRAMS 

Subpart A—Administrative and Audit Re-
quirements and Cost Principles for As-
sistance Programs 

Sec. 
12.1 Scope of part. 
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12.2 What policies are financial assistance 
awards and subawards in the form of 
grants and cooperative agreements sub-
ject to? 

12.3 Effect on prior issuances. 
12.4 Information collection requirements. 
12.5 Waiver. 

Subpart B [Reserved] 

Subpart C—Uniform Administrative Re-
quirements for Grants and Coopera-
tive Agreements to State and Local 
Governments 

GENERAL 

12.41 Purpose and scope of this part. 
12.42 Scope of subpart. 
12.43 Definitions. 
12.44 Applicability. 
12.45 Effect on other issuances. 
12.46 Additions and exceptions. 

PRE-AWARD REQUIREMENTS 

12.50 Forms for applying for grants. 
12.51 State plans. 
12.52 Special grant or subgrant conditions 

for ‘‘high-risk’’ grantees. 

POST-AWARD REQUIREMENTS 

Financial Administration 

12.60 Standards for financial management 
systems. 

12.61 Payment. 
12.62 Allowable costs. 
12.63 Period of availability of funds. 
12.64 Matching or cost sharing. 
12.65 Program income. 
12.66 Non-Federal audit. 

CHANGES, PROPERTY, AND SUBAWARDS 

12.70 Changes. 
12.71 Real property. 
12.72 Equipment. 
12.73 Supplies. 
12.74 Copyrights. 
12.75 Subawards to debarred and suspended 

parties. 
12.76 Procurement. 
12.77 Subgrants. 

REPORTS, RECORDS, RETENTION, AND 
ENFORCEMENT 

12.80 Monitoring and reporting program 
performance. 

12.81 Financial reporting. 
12.82 Retention and access requirements for 

records. 
12.83 Enforcement. 
12.84 Termination for convenience. 

AFTER-THE-GRANT REQUIREMENTS 

12.90 Closeout. 
12.91 Later disallowances and adjustments. 

12.92 Collection of amounts due. 

ENTITLEMENTS [RESERVED] 

Subpart D [Reserved] 

Subpart E—Buy American Requirements for 
Assistance Programs 

BUY AMERICAN ACT—SUPPLIES 

12.700 Scope. 
12.705 Definitions. 
12.710 Policy. 
12.715 Evaluating offers. 
12.720 Excepted articles, materials, and sup-

plies. 
12.725 Solicitation provisions and contract 

clause. 
12.730 Buy American Act—Supplies. 

BUY AMERICAN ACT—CONSTRUCTION 
MATERIALS 

12.800 Scope. 
12.805 Definitions. 
12.810 Policy. 
12.815 Evaluating offers. 
12.820 Violations. 
12.825 Solicitation provision and contract 

clause. 
12.830 Buy American Act—Construction ma-

terials. 

Subpart F—Uniform Administrative Require-
ments for Grants and Agreements With 
Institutions of Higher Education, Hos-
pitals, and Other Non-Profit Organiza-
tions 

GENERAL 

12.901 Purpose. 
12.902 Definitions. 
12.903 Effect on other issuances. 
12.904 Deviations. 
12.905 Subawards. 

PRE-AWARD REQUIREMENTS 

12.910 Purpose. 
12.911 Pre-award policies. 
12.912 Forms for applying for Federal assist-

ance. 
12.913 Debarment and suspension. 
12.914 Special award conditions. 
12.915 Metric system of measurement. 
12.916 Resource Conservation and Recovery 

Act (RCRA) (Pub. L. 94–580 codified at 42 
U.S.C. 6962). 

12.917 Certifications and representations. 

POST-AWARD REQUIREMENTS 

Financial and Program Management 

12.920 Purpose of financial and program 
management. 

12.921 Standards for financial management 
systems. 
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12.922 Payment. 
12.923 Cost sharing or matching. 
12.924 Program income. 
12.925 Revision of budget and program 

plans. 
12.926 Non-Federal audits. 
12.927 Allowable costs. 
12.928 Period of availability of funds. 

Property Standards 

12.930 Purpose of property standards. 
12.931 Insurance coverage. 
12.932 Real property. 
12.933 Federally owned and exempt prop-

erty. 
12.934 Equipment. 
12.935 Supplies and other expendable prop-

erty. 
12.936 Intangible property. 
12.937 Property trust relationship. 

Procurement Standards 

12.940 Purpose of procurement standards. 
12.941 Recipient responsibilities. 
12.942 Codes of conduct. 
12.943 Competition. 
12.944 Procurement procedures. 
12.945 Cost and price analysis. 
12.946 Procurement records. 
12.947 Contract administration. 
12.948 Contract provisions. 

Reports and Records 

12.950 Purpose of reports and records. 
12.951 Monitoring and reporting program 

performance. 
12.952 Financial reporting. 
12.953 Retention and access requirements 

for records. 

Termination and Enforcement 

12.960 Purpose of termination and enforce-
ment. 

12.961 Termination. 
12.962 Enforcement. 

AFTER-THE-AWARD REQUIREMENTS 

12.970 Purpose. 
12.971 Closeout procedures. 
12.972 Subsequent adjustments and con-

tinuing responsibilities. 
12.973 Collection of amounts due. 

APPENDIX A TO SUBPART F—CONTRACT PROVI-
SIONS 

AUTHORITY: E.O 12549 (3 CFR, 1986 Comp., p. 
189); E.O. 12689 (3 CFR, 1989 Comp., p. 235); 
sec. 2455, Pub. L. 103–355, 108 Stat. 3327 (31 
U.S.C. 6101 note); 5 U.S.C. 301; U.S.C 6101 
note. 

CROSS REFERENCE: See also Office of Man-
agement and Budget notice published at 55 
FR 21679, May 25, 1990, and 60 FR 33036, June 
26, 1995. 

EDITORIAL NOTE: For additional informa-
tion, see related documents published at 49 
FR 24958, June 18, 1984; 52 FR 20178 and 20360, 
May 29, 1987; 53 FR 8028, Mar. 11, 1988; 53 FR 
19160, May 26, 1988; and 53 FR 34474, Sept. 6, 
1988. 

Subpart A—Administrative and 
Audit Requirements and Cost 
Principles for Assistance Pro-
grams 

SOURCE: 50 FR 6176, Feb. 14, 1985; 56 FR 
45898, Sept. 9, 1991, unless otherwise noted. 

§ 12.1 Scope of part. 

This part prescribes administrative 
requirements and cost principles for 
grants and cooperative agreements en-
tered into by the Department. 

§ 12.2 What policies are financial as-
sistance awards and subawards in 
the form of grants and cooperative 
agreements subject to? 

(a) All financial assistance awards 
and subawards, in the form of grants 
and cooperative agreements, in accord-
ance with paragraph (b) of this section, 
are subject to subparts C, D, E, and F 
of this part, OMB Circulars A–102, 
‘‘Grants and Cooperative Agreements 
with State and Local Governments,’’ 
A–110, ‘‘Grants and Other Agreements 
with Institutions of Higher Education, 
Hospitals, and Other Non-Profit Orga-
nizations,’’ A–87, ‘‘Cost Principles for 
State and Local Governments,’’ A–21, 
‘‘Cost Principles for Educational Insti-
tutions,’’ A–122, ‘‘Cost Principles for 
Non-Profit Organizations,’’ and A–133, 
‘‘Audits of States, Local Governments, 
and Non-Profit Organizations.’’ 

(b)(1) Governmental recipients and 
subrecipients are subject to subparts C, 
D, and E of this part, Circulars A–87 
and A–133. 

(2) Institutions of higher education 
which are recipients or subrecipients 
are subject to subparts D, E, and F of 
this part, Circulars A–110, A–21, and A– 
133. 

(3) Non-profit organizations which 
are recipients or subrecipients are sub-
ject to subparts D, E, and F of this 
part, Circulars A–110, A–122, and A–133. 
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(c) The circulars prescribed by this 
part published in the FEDERAL REG-
ISTER are made a part of this regula-
tion and include changes published in 
the FEDERAL REGISTER by OMB. 

(d)(1) Federal ethics and conduct reg-
ulations contained in 5 CFR part 2635 
implement Executive Order 12674, 3 
CFR, 1989 Comp., p. 215 (as modified by 
Executive Order 12731, 3 CFR, 1990 
Comp., p. 306), ‘‘Principles of Ethical 
Conduct for Government Officers and 
Employees,’’ by prohibiting employees 
from endorsing in an official capacity 
the proprietary products or processes 
of manufacturers or the services of 
commercial firms for advertising, pub-
licity, or sales purposes. The Depart-
ment’s use of materials, products, or 
services does not constitute official en-
dorsement. 

(2) The policy in paragraph (d)(1) of 
this section applies to a grant/coopera-
tive agreement whose principal pur-
pose is a partnership where the recipi-
ent/partner contributes resources to 
promote agency programs, publicize 
agency activities, assists in fund-
raising, or provides assistance to the 
agency. In the event that such a grant/ 
cooperative agreement is awarded to a 
recipient, other than a State govern-
ment, a local government, or a Feder-
ally-recognized Indian tribal govern-
ment, and authorizes joint dissemina-
tion of information and promotion of 
activities being supported, the fol-
lowing provision shall be made a term 
and condition of the award: 

GRANT/COOPERATIVE AGREEMENT PROVISION 

Recipient shall not publicize or otherwise 
circulate, promotional material (such as ad-
vertisements, sales brochures, press releases, 
speeches, still and motion pictures, articles, 
manuscripts or other publications) which 
states or implies governmental, Depart-
mental, bureau, or government employee en-
dorsement of a product, service, or position 
which the recipient represents. No release of 
information relating to this award may state 
or imply that the Government approves of 
the recipient’s work products, or considers 
the recipient’s work product to be superior 
to other products or services. 

All information submitted for publication 
or other public releases of information re-
garding this project shall carry the following 
disclaimer: 

The views and conclusions contained in 
this document are those of the authors and 

should not be interpreted as representing the 
opinions or policies of the U.S. Government. 
Mention of trade names or commercial prod-
ucts does not constitute their endorsement 
by the U.S. Government. 

Recipient must obtain prior Government 
approval for any public information releases 
concerning this award which refer to the De-
partment of the Interior or any bureau or 
employee (by name or title). The specific 
text, layout photographs, etc. of the pro-
posed release must be submitted with the re-
quest for approval. 

A recipient further agrees to include this 
provision in a subaward to any subrecipient, 
except for a subaward to a State govern-
ment, a local government, or to a Federally- 
recognized Indian tribal government. 

(End of provision) 

(3) Recipient requests for clearance 
of public releases will be reviewed 
using existing public information 
mechanisms through the appropriate 
Public Affairs Office and with con-
sultation with the cognizant Ethics Of-
ficer. 

(e) (1) What does Executive Order 
13043, ‘‘Increasing Seat Belt Use in the 
United States,’’ dated April 16, 1997, do? 

(i) If you are a Federal grantee, you 
are encouraged to— 

(A) Adopt and enforce on-the-job seat 
belt use policies and programs for your 
employees when operating company- 
owned, rented, or personally owned ve-
hicles. 

(B) Conduct education, awareness, 
and other appropriate programs for 
your employees about the importance 
of wearing seat belts and the con-
sequences of not wearing them. 

(ii) [Reserved] 
(2) When does the policy apply? 
(i) If a grant/cooperative agreement 

is being awarded by the bureau/office of 
the Department—The policy applies. 

(ii) If the recipient awards a grant or 
cooperative agreement to a sub-
recipient—The policy applies. 

(3) What terms and conditions will be 
incorporated into the grant/cooperative 
agreement or sub-award, if use of a spe-
cific provision is desired and general 
applicability to 43 CFR Part 12 is not 
used instead? 

(i) The following provision will be in-
corporated into the grant/cooperative 
agreement or sub-award: 
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THE SEAT BELT PROVISION 

Recipients of grants/cooperative agree-
ments and/or sub-awards are encouraged to 
adopt and enforce on-the-job seat belt use 
policies and programs for their employees 
when operating company-owned, rented, or 
personally owned vehicles. These measures 
include, but are not limited to, conducting 
education, awareness, and other appropriate 
programs for their employees about the im-
portance of wearing seat belts and the con-
sequences of not wearing them. 

(End of provision) 

(ii) [Reserved] 

[50 FR 6176, Feb. 14, 1985, as amended at 53 
FR 8077, Mar. 11, 1988; 56 FR 45898, Sept. 9, 
1991; 59 FR 17712, Apr. 14, 1994; 62 FR 45944, 
Aug. 29, 1997; 65 FR 39822, June 28, 2000] 

§ 12.3 Effect on prior issuances. 
(a) All provisions of Department of 

the Interior nonregulatory program 
manuals, handbooks and other mate-
rials which are inconsistent with the 
above OMB Circulars are superseded, 
except to the extent that they are (1) 
required by statute, or (2) authorized in 
accordance with the exceptions provi-
sions of each circular. 

(b) Except to the extent inconsistent 
with the regulations in 43 CFR part 12, 
subpart C, all existing Department of 
the Interior regulations in 25 CFR 
parts 23, 27, 39, 40, 41, 256, 272, 278, and 
276; 30 CFR parts 725, 735, 884, 886, and 
890; 36 CFR parts 60, 61, 63, 65, 67, 72, 
and 800; 43 CFR parts 26 and 32; and 50 
CFR parts 80, 81, 82, 83, and 401 are not 
superseded by these regulations nor are 
any paperwork approvals under the Pa-
perwork Reduction Act. 

[50 FR 6176, Feb. 14, 1985, as amended at 53 
FR 8077, Mar. 11, 1988] 

§ 12.4 Information collection require-
ments. 

Information collections in addition 
to those required by applicable OMB 
Circulars will be cleared by responsible 
bureaus and offices on an individual 
basis. 

§ 12.5 Waiver. 
Only OMB can grant exceptions from 

the requirements of these Circulars 
when exceptions are not prohibited 
under existing laws. 

Subpart B [Reserved] 

Subpart C—Uniform Administrative 
Requirements for Grants and 
Cooperative Agreements to 
State and Local Govern-
ments 

SOURCE: 53 FR 8077, 8087, Mar. 11, 1988, un-
less otherwise noted. 

GENERAL 

§ 12.41 Purpose and scope of this part. 

This part establishes uniform admin-
istrative rules for Federal grants and 
cooperative agreements and subawards 
to State, local and Indian tribal gov-
ernments. 

§ 12.42 Scope of subpart. 

This subpart contains general rules 
pertaining to this part and procedures 
for control of exceptions from this 
part. 

§ 12.43 Definitions. 

As used in this part: 
Accrued expenditures mean the 

charges incurred by the grantee during 
a given period requiring the provision 
of funds for: (1) Goods and other tan-
gible property received; (2) services 
performed by employees, contractors, 
subgrantees, subcontractors, and other 
payees; and (3) other amounts becom-
ing owed under programs for which no 
current services or performance is re-
quired, such as annuities, insurance 
claims, and other benefit payments. 

Accrued income means the sum of: (1) 
Earnings during a given period from 
services performed by the grantee and 
goods and other tangible property de-
livered to purchasers, and (2) amounts 
becoming owed to the grantee for 
which no current services or perform-
ance is required by the grantee. 

Acquisition cost of an item of pur-
chased equipment means the net in-
voice unit price of the property includ-
ing the cost of modifications, attach-
ments, accessories, or auxiliary appa-
ratus necessary to make the property 
usable for the purpose for which it was 
acquired. Other charges such as the 
cost of installation, transportation, 
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taxes, duty or protective in-transit in-
surance, shall be included or excluded 
from the unit acquisition cost in ac-
cordance with the grantee’s regular ac-
counting practices. 

Administrative requirements mean 
those matters common to grants in 
general, such as financial management, 
kinds and frequency of reports, and re-
tention of records. These are distin-
guished from ‘‘programmatic’’ require-
ments, which concern matters that can 
be treated only on a program-by-pro-
gram or grant-by-grant basis, such as 
kinds of activities that can be sup-
ported by grants under a particular 
program. 

Awarding agency means (1) with re-
spect to a grant, the Federal agency, 
and (2) with respect to a subgrant, the 
party that awarded the subgrant. 

Cash contributions means the grant-
ee’s cash outlay, including the outlay 
of money contributed to the grantee or 
subgrantee by other public agencies 
and institutions, and private organiza-
tions and individuals. When authorized 
by Federal legislation, Federal funds 
received from other assistance agree-
ments may be considered as grantee or 
subgrantee cash contributions. 

Contract means (except as used in the 
definitions for ‘‘grant’’ and ‘‘subgrant’’ 
in this section and except where quali-
fied by ‘‘Federal’’) a procurement con-
tract under a grant or subgrant, and 
means a procurement subcontract 
under a contract. 

Cost sharing or matching means the 
value of the third party in-kind con-
tributions and the portion of the costs 
of a Federally assisted project or pro-
gram not borne by the Federal Govern-
ment. 

Cost-type contract means a contract or 
subcontract under a grant in which the 
contractor or subcontractor is paid on 
the basis of the costs it incurs, with or 
without a fee. 

Equipment means tangible, non-
expendable, personal property having a 
useful life of more than one year and 
an acquisition cost of $5,000 or more 
per unit. A grantee may use its own 
definition of equipment provided that 
such definition would at least include 
all equipment defined above. 

Expenditure report means: (1) For non-
construction grants, the SF–269 ‘‘Fi-

nancial Status Report’’ (or other equiv-
alent report); (2) for construction 
grants, the SF–271 ‘‘Outlay Report and 
Request for Reimbursement’’ (or other 
equivalent report). 

Federally recognized Indian tribal gov-
ernment means the governing body or a 
governmental agency of any Indian 
tribe, band, nation, or other organized 
group or community (including any 
Native village as defined in section 3 of 
the Alaska Native Claims Settlement 
Act, 85 Stat 688) certified by the Sec-
retary of the Interior as eligible for the 
special programs and services provided 
by him through the Bureau of Indian 
Affairs. 

Government means a State or local 
government or a Federally recognized 
Indian tribal government. 

Grant means an award of financial as-
sistance, including cooperative agree-
ments, in the form of money, or prop-
erty in lieu of money, by the Federal 
Government to an eligible grantee. The 
term does not include technical assist-
ance which provides services instead of 
money, or other assistance in the form 
of revenue sharing, loans, loan guaran-
tees, interest subsidies, insurance, or 
direct appropriations. Also, the term 
does not include assistance, such as a 
fellowship or other lump sum award, 
which the grantee is not required to ac-
count for. 

Grantee means the government to 
which a grant is awarded and which is 
accountable for the use of the funds 
provided. The grantee is the entire 
legal entity even if only a particular 
component of the entity is designated 
in the grant award document. 

Local government means a county, 
municipality, city, town, township, 
local public authority (including any 
public and Indian housing agency 
under the United States Housing Act of 
1937) school district, special district, 
intrastate district, council of govern-
ments (whether or not incorporated as 
a nonprofit corporation under State 
law), any other regional or interstate 
government entity, or any agency or 
instrumentality of a local government. 

Obligations means the amounts of or-
ders placed, contracts and subgrants 
awarded, goods and services received, 
and similar transactions during a given 
period that will require payment by 
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the grantee during the same or a future 
period. 

OMB means the U.S. Office of Man-
agement and Budget. 

Outlays (expenditures) mean charges 
made to the project or program. They 
may be reported on a cash or accrual 
basis. For reports prepared on a cash 
basis, outlays are the sum of actual 
cash disbursement for direct charges 
for goods and services, the amount of 
indirect expense incurred, the value of 
in-kind contributions applied, and the 
amount of cash advances and payments 
made to contractors and subgrantees. 
For reports prepared on an accrued ex-
penditure basis, outlays are the sum of 
actual cash disbursements, the amount 
of indirect expense incurred, the value 
of inkind contributions applied, and 
the new increase (or decrease) in the 
amounts owed by the grantee for goods 
and other property received, for serv-
ices performed by employees, contrac-
tors, subgrantees, subcontractors, and 
other payees, and other amounts be-
coming owed under programs for which 
no current services or performance are 
required, such as annuities, insurance 
claims, and other benefit payments. 

Percentage of completion method refers 
to a system under which payments are 
made for construction work according 
to the percentage of completion of the 
work, rather than to the grantee’s cost 
incurred. 

Prior approval means documentation 
evidencing consent prior to incurring 
specific cost. 

Real property means land, including 
land improvements, structures and ap-
purtenances thereto, excluding mov-
able machinery and equipment. 

Share, when referring to the awarding 
agency’s portion of real property, 
equipment or supplies, means the same 
percentage as the awarding agency’s 
portion of the acquiring party’s total 
costs under the grant to which the ac-
quisition costs under the grant to 
which the acquisition cost of the prop-
erty was charged. Only costs are to be 
counted—not the value of third-party 
in-kind contributions. 

State means any of the several States 
of the United States, the District of 
Columbia, the Commonwealth of Puer-
to Rico, any territory or possession of 
the United States, or any agency or in-

strumentality of a State exclusive of 
local governments. The term does not 
include any public and Indian housing 
agency under United States Housing 
Act of 1937. 

Subgrant means an award of financial 
assistance in the form of money, or 
property in lieu of money, made under 
a grant by a grantee to an eligible sub-
grantee. The term includes financial 
assistance when provided by contrac-
tual legal agreement, but does not in-
clude procurement purchases, nor does 
it include any form of assistance which 
is excluded from the definition of 
‘‘grant’’ in this part. 

Subgrantee means the government or 
other legal entity to which a subgrant 
is awarded and which is accountable to 
the grantee for the use of the funds 
provided. 

Supplies means all tangible personal 
property other than ‘‘equipment’’ as 
defined in this part. 

Suspension means depending on the 
context, either (1) temporary with-
drawal of the authority to obligate 
grant funds pending corrective action 
by the grantee or subgrantee or a deci-
sion to terminate the grant, or (2) an 
action taken by a suspending official in 
accordance with agency regulations 
implementing E.O. 12549 to imme-
diately exclude a person from partici-
pating in grant transactions for a pe-
riod, pending completion of an inves-
tigation and such legal or debarment 
proceedings as may ensue. 

Termination means permanent with-
drawal of the authority to obligate pre-
viously-awarded grant funds before 
that authority would otherwise expire. 
It also means the voluntary relinquish-
ment of that authority by the grantee 
or subgrantee. ‘‘Termination’’ does not 
include: (1) Withdrawal of funds award-
ed on the basis of the grantee’s under-
estimate of the unobligated balance in 
a prior period; (2) Withdrawal of the 
unobligated balance as of the expira-
tion of a grant; (3) Refusal to extend a 
grant or award additional funds, to 
make a competing or noncompeting 
continuation, renewal, extension, or 
supplemental award; or (4) voiding of a 
grant upon determination that the 
award was obtained fraudulently, or 
was otherwise illegal or invalid from 
inception. 
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Terms of a grant or subgrant mean all 
requirements of the grant or subgrant, 
whether in statute, regulations, or the 
award document. 

Third party in-kind contributions mean 
property or services which benefit a 
Federally assisted project or program 
and which are contributed by non-Fed-
eral third parties without charge to the 
grantee, or a cost-type contractor 
under the grant agreement. 

Unliquidated obligations for reports 
prepared on a cash basis mean the 
amount of obligations incurred by the 
grantee that has not been paid. For re-
ports prepared on an accrued expendi-
ture basis, they represent the amount 
of obligations incurred by the grantee 
for which an outlay has not been re-
corded. 

Unobligated balance means the por-
tion of the funds authorized by the 
Federal agency that has not been obli-
gated by the grantee and is determined 
by deducting the cumulative obliga-
tions from the cumulative funds au-
thorized. 

§ 12.44 Applicability. 
(a) General. Subparts A–D of this part 

apply to all grants and subgrants to 
governments, except where incon-
sistent with Federal statutes or with 
regulations authorized in accordance 
with the exception provision of § 12.46, 
or: 

(1) Grants and subgrants to State and 
local institutions of higher education 
or State and local hospitals. 

(2) The block grants authorized by 
the Omnibus Budget Reconciliation 
Act of 1981 (Community Services; Pre-
ventive Health and Health Services; Al-
cohol, Drug Abuse, and Mental Health 
Services; Maternal and Child Health 
Services; Social Services; Low-Income 
Home Energy Assistance; States’ Pro-
gram of Community Development 
Block Grants for Small Cities; and Ele-
mentary and Secondary Education 
other than programs administered by 
the Secretary of Education under Title 
V, Subtitle D, Chapter 2, Section 583— 
the Secretary’s discretionary grant 
program) and Titles I-III of the Job 
Training Partnership Act of 1982 and 
under the Public Health Services Act 
(Section 1921), Alcohol and Drug Abuse 
Treatment and Rehabilitation Block 

Grant and Part C of Title V, Mental 
Health Service for the Homeless Block 
Grant). 

(3) Entitlement grants to carry out 
the following programs of the Social 
Security Act: 

(i) Aid to Needy Families with De-
pendent Children (Title IV-A of the 
Act, not including the Work Incentive 
Program (WIN) authorized by section 
402(a)19(G); HHS grants for WIN are 
subject to this part); 

(ii) Child Support Enforcement and 
Establishment of Paternity (Title IV-D 
of the Act); 

(iii) Foster Care and Adoption Assist-
ance (Title IV-E of the Act); 

(iv) Aid to the Aged, Blind, and Dis-
abled (Titles I, X, XIV, and XVI-AABD 
of the Act); and 

(v) Medical Assistance (Medicaid) 
(Title XIX of the Act) not including the 
State Medicaid Fraud Control program 
authorized by section 1903(a)(6)(B). 

(4) Entitlement grants under the fol-
lowing programs of The National 
School Lunch Act: 

(i) School Lunch (section 4 of the 
Act), 

(ii) Commodity Assistance (section 6 
of the Act), 

(iii) Special Meal Assistance (section 
11 of the Act), 

(iv) Summer Food Service for Chil-
dren (section 13 of the Act), and 

(v) Child Care Food Program (section 
17 of the Act). 

(5) Entitlement grants under the fol-
lowing programs of The Child Nutri-
tion Act of 1966: 

(i) Special Milk (section 3 of the Act), 
and 

(ii) School Breakfast (section 4 of the 
Act). 

(6) Entitlement grants for State Ad-
ministrative expenses under The Food 
Stamp Act of 1977 (section 16 of the 
Act). 

(7) A grant for an experimental, pilot, 
or demonstration project that is also 
supported by a grant listed in para-
graph (a)(3) of this section. 

(8) Grant funds awarded under sub-
section 412(e) of the Immigration and 
Nationality Act (8 U.S.C. 1522(e)) and 
subsection 501(a) of the Refugee Edu-
cation Assistance Act of 1980 (Pub. L. 
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96–422, 94 Stat. 1809), for cash assist-
ance, medical assistance, and supple-
mental security income benefits to ref-
ugees and entrants and the administra-
tive costs of providing the assistance 
and benefits. 

(9) Grants to local education agencies 
under 20 U.S.C. 236 through 241–1(a), 
and 242 through 244 (portions of the Im-
pact Aid program), except for 20 U.S.C. 
238(d)(2)(c) and 240(f) (Entitlement In-
crease for Handicapped Children); and 

(10) Payments under the Veterans 
Administration’s State Home Per Diem 
Program (38 U.S.C. 641(a)). 

(b) Entitlement programs. Entitlement 
programs enumerated above in § 12.44(a) 
(3) through (8) are subject to subpart E. 

§ 12.45 Effect on other issuances. 
All other grants administration pro-

visions of codified program regula-
tions, program manuals, handbooks 
and other nonregulatory materials 
which are inconsistent with this part 
are superseded, except to the extent 
they are required by statute, or au-
thorized in accordance with the excep-
tion provision in § 12.46. 

§ 12.46 Additions and exceptions. 
(a) For classes of grants and grantees 

subject to this part, Federal agencies 
may not impose additional administra-
tive requirements except in codified 
regulations published in the FEDERAL 
REGISTER. 

(b) Exceptions for classes of grants or 
grantees may be authorized only by 
OMB. 

(c) Exceptions on a case-by-case basis 
and for subgrantees may be authorized 
by the affected Federal agencies. 

PRE-AWARD REQUIREMENTS 

§ 12.50 Forms for applying for grants. 
(a) Scope. (1) This section prescribes 

forms and instructions to be used by 
governmental organizations (except 
hospitals and institutions of higher 
education operated by a government) 
in applying for grants. This section is 
not applicable, however, to formula 
grant programs which do not require 
applicants to apply for funds on a 
project basis. 

(2) This section applies only to appli-
cations to Federal agencies for grants, 

and is not required to be applied by 
grantees in dealing with applicants for 
subgrants. However, grantees are en-
couraged to avoid more detailed or bur-
densome application requirements for 
subgrants. 

(b) Authorized forms and instructions 
for governmental organizations. (1) In ap-
plying for grants, applicants shall only 
use standard application forms or those 
prescribed by the granting agency with 
the approval of OMB under the Paper-
work Reduction Act of 1980. 

(2) Applicants are not required to 
submit more than the original and two 
copies of preapplications or applica-
tions. 

(3) Applicants must follow all appli-
cable instructions that bear OMB 
clearance numbers. Federal agencies 
may specify and describe the programs, 
functions, or activities that will be 
used to plan, budget, and evaluate the 
work under a grant. Other supple-
mentary instructions may be issued 
only with the approval of OMB to the 
extent required under the Paperwork 
Reduction Act of 1980. For any stand-
ard form, except the SF–424 facesheet, 
Federal agencies may shade out or in-
struct the applicant to disregard any 
line item that is not needed. 

(4) When a grantee applies for addi-
tional funding (such as a continuation 
or supplemental award) or amends a 
previously submitted application, only 
the affected pages need be submitted. 
Previously submitted pages with infor-
mation that is still current need not be 
resubmitted. 

§ 12.51 State plans. 

(a) Scope. The statutes for some pro-
grams require States to submit plans 
before receiving grants. Under regula-
tions implementing Executive Order 
12372, ‘‘Intergovernmental Review of 
Federal Programs,’’ States are allowed 
to simplify, consolidate and substitute 
plans. This section contains additional 
provisions for plans that are subject to 
regulations implementing the Execu-
tive order. 

(b) Requirements. A State need meet 
only Federal administrative or pro-
grammatic requirements for a plan 
that are in statutes or codified regula-
tions. 
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(c) Assurances. In each plan the State 
will include an assurance that the 
State shall comply with all applicable 
Federal statutes and regulations in ef-
fect with respect to the periods for 
which it receives grant funding. For 
this assurance and other assurances re-
quired in the plan, the State may: 

(1) Cite by number the statutory or 
regulatory provisions requiring the as-
surances and affirm that it gives the 
assurances required by those provi-
sions, 

(2) Repeat the assurance language in 
the statutes or regulations, or 

(3) Develop its own language to the 
extent permitted by law. 

(d) Amendments. A State will amend a 
plan whenever necessary to reflect: (1) 
New or revised Federal statutes or reg-
ulations or (2) a material change in any 
State law, organization, policy, or 
State agency operation. The State will 
obtain approval for the amendment and 
its effective date but need submit for 
approval only the amended portions of 
the plan. 

§ 12.52 Special grant or subgrant con-
ditions for ‘‘high-risk’’ grantees. 

(a) A grantee or subgrantee may be 
considered ‘‘high risk’’ if an awarding 
agency determines that a grantee or 
subgrantee: 

(1) Has a history of unsatisfactory 
performance, or 

(2) Is not financially stable, or 
(3) Has a management system which 

does not meet the management stand-
ards set forth in this part, or 

(4) Has not conformed to terms and 
conditions of previous awards, or 

(5) Is otherwise not responsible; and 
if the awarding agency determines that 
an award will be made, special condi-
tions and/or restrictions shall cor-
respond to the high risk condition and 
shall be included in the award. 

(b) Special conditions or restrictions 
may include: 

(1) Payment on a reimbursement 
basis; 

(2) Withholding authority to proceed 
to the next phase until receipt of evi-
dence of acceptable performance within 
a given funding period; 

(3) Requiring additional, more de-
tailed financial reports; 

(4) Additional project monitoring; 

(5) Requiring the grante or sub-
grantee to obtain technical or manage-
ment assistance; or 

(6) Establishing additional prior ap-
provals. 

(c) If an awarding agency decides to 
impose such conditions, the awarding 
official will notify the grantee or sub-
grantee as early as possible, in writing, 
of: 

(1) The nature of the special condi-
tions/restrictions; 

(2) The reason(s) for imposing them; 
(3) The corrective actions which must 

be taken before they will be removed 
and the time allowed for completing 
the corrective actions and 

(4) The method of requesting recon-
sideration of the conditions/restric-
tions imposed. 

POST-AWARD REQUIREMENTS 

Financial Administration 

§ 12.60 Standards for financial man-
agement systems. 

(a) A State must expand and account 
for grant funds in accordance with 
State laws and procedures for expend-
ing and accounting for its own funds. 
Fiscal control and accounting proce-
dures of the State, as well as its sub-
grantees and cost-type contractors, 
must be sufficient to— 

(1) Permit preparation of reports re-
quired by this part and the statutes au-
thorizing the grant, and 

(2) Permit the tracing of funds to a 
level of expenditures adequate to es-
tablish that such funds have not been 
used in violation of the restrictions 
and prohibitions of applicable statutes. 

(b) The financial management sys-
tems of other grantees and subgrantees 
must meet the following standards: 

(1) Financial reporting. Accurate, cur-
rent, and complete disclosure of the fi-
nancial results of financially assisted 
activities must be made in accordance 
with the financial reporting require-
ments of the grant or subgrant. 

(2) Accounting records. Grantees and 
subgrantees must maintain records 
which adequately identify the source 
and application of funds provided for fi-
nancially-assisted activities. These 
records must contain information per-
taining to grant or subgrant awards 
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and authorizations, obligations, unobli-
gated balances, assets, liabilities, out-
lays or expenditures, and income. 

(3) Internal control. Effective control 
and accountability must be maintained 
for all grant and subgrant cash, real 
and personal property, and other as-
sets. Grantees and subgrantees must 
adequately safeguard all such property 
and must assure that it is used solely 
for authorized purposes. 

(4) Budget control. Actual expendi-
tures or outlays must be compared 
with budgeted amounts for each grant 
or subgrant. Financial information 
must be related to performance or pro-
ductivity data, including the develop-
ment of unit cost information when-
ever appropriate or specifically re-
quired in the grant or subgrant agree-
ment. If unit cost data are required, es-
timates based on available documenta-
tion will be accepted whenever pos-
sible. 

(5) Allowable cost. Applicable OMB 
cost principles, agency program regula-
tions, and the terms of grant and 
subgrant agreements will be followed 
in determining the reasonableness, al-
lowability, and allocability of costs. 

(6) Source documentation. Accounting 
records must be supported by such 
source documentation as cancelled 
checks, paid bills, payrolls, time and 
attendance records, contract and 
subgrant award documents, etc. 

(7) Cash management. Procedures for 
minimizing the time elapsing between 
the transfer of funds from the U.S. 
Treasury and disbursement by grantees 
and subgrantees must be followed 
whenever advance payment procedures 
are used. Grantees must establish rea-
sonable procedures to ensure the re-
ceipt of reports on subgrantees’ cash 
balances and cash disbursements in 
sufficient time to enable them to pre-
pare complete and accurate cash trans-
actions reports to the awarding agen-
cy. When advances are made by letter- 
of-credit or electronic transfer of funds 
methods, the grantee must make 
drawdowns as close as possible to the 
time of making disbursements. Grant-
ees must monitor cash drawdowns by 
their subgrantees to assure that they 
conform substantially to the same 
standards of timing and amount as 
apply to advances to the grantees. 

(c) An awarding agency may review 
the adequacy of the financial manage-
ment system of any applicant for fi-
nancial assistance as part of a 
preaward review or at any time subse-
quent to award. 

§ 12.61 Payment. 

(a) Scope. This section prescribes the 
basic standard and the methods under 
which a Federal agency will make pay-
ments to grantees, and grantees will 
make payments to subgrantees and 
contractors. 

(b) Basic standard. Methods and pro-
cedures for payment shall minimize 
the time elapsing between the transfer 
of funds and disbursement by the 
grantee or subgrantee, in accordance 
with Treasury regulations at 31 CFR 
part 205. 

(c) Advances. Grantees and sub-
grantees shall be paid in advance, pro-
vided they maintain or demonstrate 
the willingness and ability to maintain 
procedures to minimize the time elaps-
ing between the transfer of the funds 
and their disbursement by the grantee 
or subgrantee. 

(d) Reimbursement. Reimbursement 
shall be the preferred method when the 
requirements in paragraph (c) of this 
section are not met. Grantees and sub-
grantees may also be paid by reim-
bursement for any construction grant. 
Except as otherwise specified in regula-
tion, Federal agencies shall not use the 
percentage of completion method to 
pay construction grants. The grantee 
or subgrantee may use that method to 
pay its construction contractor, and if 
it does, the awarding agency’s pay-
ments to the grantee or subgrantee 
will be based on the grantee’s or sub-
grantee’s actual rate of disbursement. 

(e) Working capital advances. If a 
grantee cannot meet the criteria for 
advance payments described in para-
graph (c) of this section, and the Fed-
eral agency has determined that reim-
bursement is not feasible because the 
grantee lacks sufficient working cap-
ital, the awarding agency may provide 
cash or a working capital advance 
basis. Under this procedure the award-
ing agency shall advance cash to the 
grantee to cover its estimated dis-
bursement needs for an initial period 

VerDate Aug<31>2005 10:48 Nov 01, 2006 Jkt 208180 PO 00000 Frm 00328 Fmt 8010 Sfmt 8010 Y:\SGML\208180.XXX 208180cp
ric

e-
se

w
el

l o
n 

P
R

O
D

1P
C

66
 w

ith
 C

F
R



319 

Office of the Secretary, Interior § 12.62 

generally geared to the grantee’s dis-
bursing cycle. Thereafter, the awarding 
agency shall reimburse the grantee for 
its actual cash disbursements. The 
working capital advance method of 
payment shall not be used by grantees 
or subgrantees if the reason for using 
such method is the unwillingness or in-
ability of the grantee to provide timely 
advances to the subgrantee to meet the 
subgrantee’s actual cash disburse-
ments. 

(f) Effect of program income, refunds, 
and audit recoveries on payment. (1) 
Grantees and subgrantees shall dis-
burse repayments to and interest 
earned on a revolving fund before re-
questing additional cash payments for 
the same activity. 

(2) Except as provided in paragraph 
(f)(1) of this section, grantees and sub-
grantees shall disburse program in-
come, rebates, refunds, contract settle-
ments, audit recoveries and interest 
earned on such funds before requesting 
additional cash payments. 

(g) Withholding payments. (1) Unless 
otherwise required by Federal statute, 
awarding agencies shall not withhold 
payments for proper charges incurred 
by grantees or subgrantees unless— 

(i) The grantee or subgrantee has 
failed to comply with grant award con-
ditions, or 

(ii) The grantee or subgrantee is in-
debted to the United States. 

(2) Cash withheld for failure to com-
ply with grant award condition, but 
without suspension of the grant, shall 
be released to the grantee upon subse-
quent compliance. When a grant is sus-
pended, payment adjustments will be 
made in accordance with § 12.83(c). 

(3) A Federal agency shall not make 
payment to grantees for amounts that 
are withheld by grantees or sub-
grantees from payment to contractors 
to assure satisfactory completion of 
work. Payments shall be made by the 
Federal agency when the grantees or 
subgrantees actually disburse the with-
held funds to the contractors or to es-
crow accounts established to assure 
satisfactory completion of work. 

(h) Cash depositories. (1) Consistent 
with the national goal of expanding the 
opportunities for minority business en-
terprises, grantees and subgrantees are 
encouraged to use minority banks (a 

bank which is owned at least 50 percent 
by minority group members). A list of 
minority owned banks can be obtained 
from the Minority Business Develop-
ment Agency, Department of Com-
merce, Washington, DC 20230. 

(2) A grantee or subgrantee shall 
maintain a separate bank account only 
when required by Federal-State agree-
ment. 

(i) Interest earned on advances. Except 
for interest earned on advances of 
funds exempt under the Intergovern-
mental Cooperation Act (31 U.S.C. 6501 
et seq.) and the Indian Self-Determina-
tion Act (23 U.S.C. 450), grantees and 
subgrantees shall promptly, but at 
least quarterly, remit interest earned 
on advances to the Federal agency. The 
grantee or subgrantee may keep inter-
est amounts up to $100 per year for ad-
ministrative expenses. 

§ 12.62 Allowable costs. 

(a) Limitation on use of funds. Grant 
funds may be used only for: 

(1) The allowable costs of the grant-
ees, subgrantees and cost-type contrac-
tors, including allowable costs in the 
form of payments to fixed-price con-
tractors; and 

(2) Reasonable fees or profit to cost- 
type contractors but not any fee or 
profit (or other increment above allow-
able costs) to the grantee or sub-
grantee. 

(b) Applicable cost principles. For each 
kind of organization, there is a set of 
Federal principles for determining al-
lowable costs. Allowable costs will be 
determined in accordance with the cost 
principles applicable to the organiza-
tion incurring the costs. The following 
chart lists the kinds of organizations 
and the applicable cost principles. 

For the costs of a— Use the principles in— 

State, local or Indian tribal 
government.

OMB Circular A–87. 

Private nonprofit organization 
other than an (1) institution 
of higher education, (2) 
hospital, or (3) organization 
named in OMB Circular A– 
122 as not subject to that 
circular.

OBM Circular A–122. 

Educational institutions. ......... OMB Circular A–21. 
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For the costs of a— Use the principles in— 

For-profit organization other 
than a hospital and an or-
ganization named in OBM 
Circular A–122 as not sub-
ject to that circular.

48 CFR Part 31. Contract 
Cost Principles and Proce-
dures, or uniform cost ac-
counting standards that 
comply with cost principles 
acceptable to the Federal 
agency. 

§ 12.63 Period of availability of funds. 

(a) General. Where a funding period is 
specified, a grantee may charge to the 
award only costs resulting from obliga-
tions of the funding period unless car-
ryover of unobligated balances is per-
mitted, in which case the carryover 
balances may be charged for costs re-
sulting from obligations of the subse-
quent funding period. 

(b) Liquidation of obligations. A grant-
ee must liquidate all obligations in-
curred under the award not later than 
90 days after the end of the funding pe-
riod (or as specified in a program regu-
lation) to coincide with the submission 
of the annual Financial Status Report 
(SF–269). The Federal agency may ex-
tend this deadline at the request of the 
grantee. 

§ 12.64 Matching or cost sharing. 

(a) Basic rule: Costs and contributions 
acceptable. With the qualifications and 
exceptions listed in paragraph (b) of 
this section, a matching or cost shar-
ing requirement may be satisfied by ei-
ther or both of the following: 

(1) Allowable costs incurred by the 
grantee, subgrantee or a cost-type con-
tractor under the assistance agree-
ment. This includes allowable costs 
borne by non-Federal grants or by oth-
ers cash donations from non-Federal 
third parties. 

(2) The value of third party in-kind 
contributions applicable to the period 
to which the cost sharing or matching 
requirements applies. 

(b) Qualifications and exceptions—(1) 
Costs borne by other Federal grant agree-
ments. Except as provided by Federal 
statute, a cost sharing or matching re-
quirement may not be met by costs 
borne by another Federal grant. This 
prohibition does not apply to income 
earned by a grantee or subgrantee from 
a contract awarded under another Fed-
eral grant. 

(2) General revenue sharing. For the 
purpose of this section, general revenue 
sharing funds distributed under 31 
U.S.C. 6702 are not considered Federal 
grant funds. 

(3) Cost or contributions counted to-
wards other Federal costs-sharing require-
ments. Neither costs nor the values of 
third party in-kind contributions may 
count towards satisfying a cost sharing 
or matching requirement of a grant 
agreement if they have been or will be 
counted towards satisfying a cost shar-
ing or matching requirement of an-
other Federal grant agreement, a Fed-
eral procurement contract, or any 
other award of Federal funds. 

(4) Costs financed by program income. 
Costs financed by program income, as 
defined in § 12.65, shall not count to-
wards satisfying a cost sharing or 
matching requirement unless they are 
expressly permitted in the terms of the 
assistance agreement. (This use of gen-
eral program income is described in 
§ 12.65(g).) 

(5) Services or property financed by in-
come earned by contractors. Contractors 
under a grant may earn income from 
the activities carried out under the 
contract in addition to the amounts 
earned from the party awarding the 
contract. No costs of services or prop-
erty supported by this income may 
count toward satisfying a cost sharing 
or matching requirement unless other 
provisions of the grant agreement ex-
pressly permit this kind of income to 
be used to meet the requirement. 

(6) Records. Costs and third party in- 
kind contributions counting towards 
satisfying a cost sharing or matching 
requirement must be verifiable from 
the records of grantees and subgrantee 
or cost-type contractors. These records 
must show how the value placed on 
third party in-kind contributions was 
derived. To the extent feasible, volun-
teer services will be supported by the 
same methods that the organization 
uses to support the allocability of reg-
ular personnel costs. 

(7) Special standards for third party in- 
kind contributions. (i) Third party in- 
kind contributions count towards sat-
isfying a cost sharing or matching re-
quirement only where, if the party re-
ceiving the contributions were to pay 
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for them, the payments would be allow-
able costs. 

(ii) Some third party in-kind con-
tributions are goods and services that, 
if the grantee, subgrantee, or con-
tractor receiving the contribution had 
to pay for them, the payments would 
have been an indirect costs. Costs shar-
ing or matching credit for such con-
tributions shall be given only if the 
grantee, subgrantee, or contractor has 
established, along with its regular indi-
rect cost rate, a special rate for allo-
cating to individual projects or pro-
grams the value of the contributions. 

(iii) A third party in-kind contribu-
tion to a fixed-price contract may 
count towards satisfying a cost sharing 
or matching requirement only if it re-
sults in: 

(A) An increase in the services or 
property provided under the contract 
(without additional cost to the grantee 
or subgrantee) or 

(B) A cost savings to the grantee or 
subgrantee. 

(iv) The values placed on third party 
in-kind contributions for cost sharing 
or matching purposes will conform to 
the rules in the succeeding sections of 
this part. If a third party in-kind con-
tribution is a type not treated in those 
sections, the value placed upon it shall 
be fair and reasonable. 

(c) Valuation of donated services—(1) 
Volunteer services. Unpaid services pro-
vided to a grantee or subgrantee by in-
dividuals will be 6valued at rates con-
sistent with those ordinarily paid for 
similar work in the grantee’s or sub-
grantee’s organization. If the grantee 
or subgrantee does not have employees 
performing similar work, the rates will 
be consistent with those ordinarily 
paid by other employers for similar 
work in the same labor market. In ei-
ther case, a reasonable amount for 
fringe benefits may be included in the 
valuation. 

(2) Employees of other organizations. 
When an employer other than a grant-
ee, subgrantee, or cost-type contractor 
furnishes free of charge the services of 
an employee in the employee’s normal 
line of work, the services will be valued 
at the employee’s regular rate of pay 
exclusive of the employee’s fringe ben-
efits and overhead costs. If the services 

are in a different line of work, para-
graph (c)(1) of this section applies. 

(d) Valuation of third party donated 
supplies and loaned equipment or space. 
(1) If a third party donates supplies, 
the contribution will be valued at the 
market value of the supplies at the 
time of donation. 

(2) If a third party donates the use of 
equipment or space in a building but 
retains title, the contribution will be 
valued at the fair rental rate of the 
equipment or space. 

(e) Valuation of third party donated 
equipment, buildings, and land. If a third 
party donates equipment, buildings, or 
land, and title passes to a grantee or 
subgrantee, the treatment of the do-
nated property will depend upon the 
purpose of the grant or subgrant, as 
follows: 

(1) Awards for capital expenditures. If 
the purpose of the grant or subgrant is 
to assist the grantee or subgrantee in 
the acquisition of property, the market 
value of that property at the time of 
donation may be counted as cost shar-
ing or matching, 

(2) Other awards. If assisting in the 
acquisition of property is not the pur-
pose of the grant or subgrant, para-
graphs (e)(2) (i) and (ii) of this section 
apply: 

(i) If approval is obtained from the 
awarding agency, the market value at 
the time of donation of the donated 
equipment or buildings and the fair 
rental rate of the donated land may be 
counted as cost sharing or matching. 
In the case of a subgrant, the terms of 
the grant agreement may require that 
the approval be obtained from the Fed-
eral agency as well as the grantee. In 
all cases, the approval may be given 
only if a purchase of the equipment or 
rental of the land would be approved as 
an allowable direct cost. If any part of 
the donated property was acquired 
with Federal funds, only the non-Fed-
eral share of the property may be 
counted as cost-sharing or matching. 

(ii) If approval is not obtained under 
paragraph (e)(2)(i) of this section, no 
amount may be counted for donated 
land, and only depreciation or use al-
lowances may be counted for donated 
equipment and buildings. The deprecia-
tion or use allowances for this property 
are not treated as third party in-kind 
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contributions. Instead, they are treat-
ed as costs incurred by the grantee or 
subgrantee. They are computed and al-
located (usually as indirect costs) in 
accordance with the cost principles 
specified in § 12.62, in the same way as 
depreciation or use allowances for pur-
chased equipment and buildings. The 
amount of depreciation or use allow-
ances for donated equipment and build-
ings is based on the property’s market 
value at the time it was donated. 

(f) Valuation of grantee or subgrantee 
donated real property for construction/ac-
quisition. If a grantee or subgrantee do-
nates real property for a construction 
or facilities acquisition project, the 
current market value of that property 
may be counted as cost sharing or 
matching. If any part of the donated 
property was acquired with Federal 
funds, only the non-Federal share of 
the property may be counted as cost 
sharing or matching. 

(g) Appraisal of real property. In some 
cases under paragraphs (d), (e) and (f) 
of this section, it will be necessary to 
establish the market value of land or a 
building or the fair rental rate of land 
or of space in a building. In these cases, 
the Federal agency may require the 
market value or fair rental value be set 
by an independent appraiser, and that 
the value or rate be certified by the 
grantee. This requirement will also be 
imposed by the grantee on subgrantees. 

§ 12.65 Program income. 
(a) General. Grantees are encouraged 

to earn income to defray program 
costs. Program income includes income 
from fees for services performed, from 
the use or rental of real or personal 
property acquired with grant funds, 
from the sale of commodities or items 
fabricated under a grant agreement, 
and from payments of principal and in-
terest on loans made with grant funds. 
Except as otherwise provided in regula-
tions of the Federal agency, program 
income does not include interest on 
grant funds, rebates, credits, discounts, 
refunds, etc. and interest earned on 
any of them. 

(b) Definition of program income. Pro-
gram income means gross income re-
ceived by the grantee or subgrantee di-
rectly generated by a grant supported 
activity, or earned only as a result of 

the grant agreement during the grant 
period. ‘‘During the grant period’’ is 
the time between the effective date of 
the award and the ending date of the 
award reflected in the final financial 
report. 

(c) Cost of generating program income. 
If authorized by Federal regulations or 
the grant agreement, costs incident to 
the generation of program income may 
be deducted from gross income to de-
termine program income. 

(d) Governmental revenues. Taxes, spe-
cial assessments, levies, fines, and 
other such revenues raised by a grantee 
or subgrantee are not program income 
unless the revenues are specifically 
identified in the grant agreement or 
Federal agency regulations as program 
income. 

(e) Royalties. Income from royalties 
and license fees for copyrighted mate-
rial, patents, and inventions developed 
by a grantee or subgrantee is program 
income only if the revenues are specifi-
cally identified in the grant agreement 
or Federal agency regulations as pro-
gram income. (See § 12.74.) 

(f) Property. Proceeds from the sale of 
real property or equipment will be han-
dled in accordance with the require-
ments of §§ 12.71 and 12.72. 

(g) Use of program income. Program 
income shall be deducted from outlays 
which may be both Federal and non- 
Federal as described below, unless the 
Federal agency regulations or the 
grant agreement specify another alter-
native (or a combination of the alter-
natives). In specifying alternatives, the 
Federal agency may distinguish be-
tween income earned by the grantee 
and income earned by subgrantees and 
between the sources, kinds, or amounts 
of income. When Federal agencies au-
thorize the alternatives in paragraphs 
(g) (2) and (3) of this section, program 
income in excess of any limits stipu-
lated shall also be deducted from out-
lays. 

(1) Deduction. Ordinarily program in-
come shall be deducted from total al-
lowable costs to determine the net al-
lowable costs. Program income shall be 
used for current costs unless the Fed-
eral agency authorizes otherwise. Pro-
gram income which the grantee did not 
anticipate at the time of the award 
shall be used to reduce the Federal 
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agency and grantee contributions rath-
er than to increase the funds com-
mitted to the project. 

(2) Addition. When authorized, pro-
gram income may be added to the 
funds committed to the grant agree-
ment by the Federal agency and the 
grantee. The program income shall be 
used for the purposes and under the 
conditions of the grant agreement. 

(3) Cost sharing or matching. When au-
thorized, program income may be used 
to meet the cost sharing or matching 
requirement of the grant agreement. 
The amount of the Federal grant award 
remains the same. 

(h) Income after the award period. 
There are no Federal requirements gov-
erning the disposition of program in-
come earned after the end of the award 
period (i.e., until the ending date of the 
final financial report, see paragraph (a) 
of this section), unless the terms of the 
agreement or the Federal agency regu-
lations provide otherwise. 

§ 12.66 Non-Federal audit. 
(a) Basic rule. Grantees and sub-

grantees are responsible for obtaining 
audits in accordance with the Single 
Audit Act Amendments of 1996 (31 
U.S.C. 7501–7507) and revised OMB Cir-
cular A–133, ‘‘Audits of States, Local 
Governments, and Non-Profit Organi-
zations.’’ The audits shall be made by 
an independent auditor in accordance 
with generally accepted government 
auditing standards covering financial 
audits. 

(b) Subgrantees. State or local govern-
ments, as those terms are defined for 
purposes of the Single Audit Act 
Amendments of 1996, that provide Fed-
eral awards to a subgrantee, which ex-
pends $300,000 or more (or other 
amount as specified by OMB) in Fed-
eral awards in a fiscal year, shall: 

(1) Determine whether State or local 
subgrantees have met the audit re-
quirements of the Act and whether sub-
grantees covered by OMB Circular A– 
110, ‘‘Uniform Administrative Require-
ments for Grants and Agreements with 
Institutions of Higher Education, Hos-
pitals, and Other Non-Profit Organiza-
tions,’’ have met the audit require-
ments of the Act. Commercial contrac-
tors (private for-profit and private and 
governmental organizations) providing 

goods and services to State and local 
governments are not required to have a 
single audit performed. State and local 
governments should use their own pro-
cedures to ensure that the contractor 
has complied with laws and regulations 
affecting the expenditure of Federal 
funds; 

(2) Determine whether the sub-
grantee spent Federal assistance funds 
provided in accordance with applicable 
laws and regulations. This may be ac-
complished by reviewing an audit of 
the subgrantee made in accordance 
with the Act, Circular A–110, or 
through other means (e.g., program re-
views) if the subgrantee has not had 
such an audit; 

(3) Ensure that appropriate correc-
tive action is taken within six months 
after receipt of the audit report in in-
stance of noncompliance with Federal 
laws and regulations; 

(4) Consider whether subgrantee au-
dits necessitate adjustment of the 
grantee’s own records; and 

(5) Require each subgrantee to permit 
independent auditors to have access to 
the records and financial statements. 

(c) Auditor selection. In arranging for 
audit services, § 12.36 shall be followed. 

[53 FR 8077 and 8087, Mar. 11, 1988, as amend-
ed at 62 FR 45939, 45945, Aug. 29, 1997] 

CHANGES, PROPERTY, AND SUBAWARDS 

§ 12.70 Changes. 
(a) General. Grantees and subgrantees 

are permitted to rebudget within the 
approved direct cost budget to meet 
unanticipated requirements and may 
make limited program changes to the 
approved project. However, unless 
waived by the awarding agency, certain 
types of post-award changes in budgets 
and projects shall require the prior 
written approval of the awarding agen-
cy. 

(b) Relation to cost principles. The ap-
plicable cost principles (see § 12.62) con-
tain requirements for prior approval of 
certain types of costs. Except where 
waived, those requirements apply to all 
grants and subgrants even if para-
graphs (c) through (f) of this section do 
not. 

(c) Budget changes—(1) Nonconstruc-
tion projects. Except as stated in other 
regulations or an award document, 
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grantees or subgrantees shall obtain 
the prior approval of the awarding 
agency whenever any of the following 
changes is anticipated under a non-
construction award: 

(i) Any revision which would result 
in the need for additional funding. 

(ii) Unless waived by the awarding 
agency, cumulative transfers among di-
rect cost categories, or, if applicable, 
among separately budgeted programs, 
projects, functions, or activities which 
exceed or are expected to exceed ten 
percent of the current total approved 
budget, whenever the awarding agen-
cy’s share exceeds $100,000. 

(iii) Transfer of funds allotted for 
training allowances (i.e., from direct 
payments to trainees to other expense 
categories). 

(2) Construction projects. Grantees and 
subgrantees shall obtain prior written 
approval for any budget revision which 
would result in the need for additional 
funds. 

(3) Combined construction and non-
construction projects. When a grant or 
subgrant provides funding for both con-
struction and nonconstruction activi-
ties, the grantee or subgrantee must 
obtain prior written approval from the 
awarding agency before making any 
fund or budget transfer from non-
construction to construction or vice 
versa. 

(d) Programmatic changes. Grantees or 
subgrantees must obtain the prior ap-
proval of the awarding agency when-
ever any of the following actions is an-
ticipated: 

(1) Any revision of the scope or objec-
tives of the project (regardless of 
whether there is an associated budget 
revision requiring prior approval). 

(2) Need to extend the period of avail-
ability of funds. 

(3) Changes in key persons in cases 
where specified in an application or a 
grant award. In research projects, a 
change in the project director or prin-
cipal investigator shall always require 
approval unless waived by the award-
ing agency. 

(4) Under nonconstruction projects, 
contracting out, subgranting (if au-
thorized by law) or otherwise obtaining 
the services of a third party to perform 
activities which are central to the pur-
poses of the award. This approval re-

quirement is in addition to the ap-
proval requirements of § 12.76 but does 
not apply to the procurement of equip-
ment, supplies, and general support 
services. 

(e) Additional prior approval require-
ments. The awarding agency may not 
require prior approval for any budget 
revision which is not described in para-
graph (c) of this section. 

(f) Requesting prior approval. (1) A re-
quest for prior approval of any budget 
revision will be in the same budget for-
mal the grantee used in its application 
and shall be accompanied by a nar-
rative justification for the proposed re-
vision. 

(2) A request for a prior approval 
under the applicable Federal cost prin-
ciples (see § 12.62) may be made by let-
ter. 

(3) A request by a subgrantee for 
prior approval will be addressed in 
writing to the grantee. The grantee 
will promptly review such request and 
shall approve or disapprove the request 
in writing. A grantee will not approve 
any budget or project revision which is 
inconsistent with the purpose or terms 
and conditions of the Federal grant to 
the grantee. If the revision, requested 
by the subgrantee would result in a 
change to the grantee’s approved 
project which requires Federal prior 
approval, the grantee will obtain the 
Federal agency’s approval before ap-
proving the subgrantee’s request. 

§ 12.71 Real property. 
(a) Title. Subject to the obligations 

and conditions set forth in this section, 
title to real property acquired under a 
grant or subgrant will vest upon acqui-
sition in the grantee or subgrantee re-
spectively. 

(b) Use. Except as otherwise provided 
by Federal statutes, real property will 
be used for the originally authorized 
purposes as long as needed for that pur-
poses, and the grantee or subgrantee 
shall not dispose of or encumber its 
title or other interests. 

(c) Disposition. When real property is 
no longer needed for the originally au-
thorized purpose, the grantee or sub-
grantee will request disposition in-
structions from the awarding agency. 
The instructions will provide for one of 
the following alternatives: 
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(1) Retention of title. Retain title after 
compensating the awarding agency. 
The amount paid to the awarding agen-
cy will be computed by applying the 
awarding agency’s percentage of par-
ticipation in the cost of the original 
purchase to the fair market value of 
the property. However, in those situa-
tions where a grantee or subgrantee is 
disposing of real property acquired 
with grant funds and acquiring replace-
ment real property under the same pro-
gram, the net proceeds from the dis-
position may be used as an offset to the 
cost of the replacement property. 

(2) Sale of property. Sell the property 
and compensate the awarding agency. 
The amount due to the awarding agen-
cy will be calculated by applying the 
awarding agency’s percentage of par-
ticipation in the cost of the original 
purchase to the proceeds of the sale 
after deduction of any actual and rea-
sonable selling and fixing-up expenses. 
If the grant is still active, the net pro-
ceeds from sale may be offset against 
the original cost of the property. When 
a grantee or subgrantee is directed to 
sell property, sales procedures shall be 
followed that provide for competition 
to the extent practicable and result in 
the highest possible return. 

(3) Transfer of title. Transfer title to 
the awarding agency or to a third- 
party designated/approved by the 
awarding agency. The grantee or sub-
grantee shall be paid an amount cal-
culated by applying the grantee or sub-
grantee’s percentage of participation 
in the purchase of the real property to 
the current fair market value of the 
property. 

§ 12.72 Equipment. 
(a) Title. Subject to the obligations 

and conditions set forth in this section, 
title to equipment acquired under a 
grant or subgrant will vest upon acqui-
sition in the grantee or subgrantee re-
spectively. 

(b) States. A State will use, manage, 
and dispose of equipment acquired 
under a grant by the State in accord-
ance with State laws and procedures. 
Other grantees and subgrantees will 
follow paragraphs (c) through (e) of 
this section. 

(c) Use. (1) Equipment shall be used 
by the grantee or subgrantee in the 

program or project for which it was ac-
quired as long as needed, whether or 
not the project or program continues 
to be supported by Federal funds. When 
no longer needed for the original pro-
gram or project, the equipment may be 
used in other activities currently or 
previously supported by a Federal 
agency. 

(2) The grantee or subgrantee shall 
also make equipment available for use 
on other projects or programs cur-
rently or previously supported by the 
Federal Government, providing such 
use will not interfere with the work on 
the projects or program for which it 
was originally acquired. First pref-
erence for other use shall be given to 
other programs or projects supported 
by the awarding agency. User fees 
should be considered if appropriate. 

(3) Notwithstanding the encourage-
ment in § 12.65(a) to earn program in-
come, the grantee or subgrantee must 
not use equipment acquired with grant 
funds to provide services for a fee to 
compete unfairly with private compa-
nies that provide equivalent services, 
unless specifically permitted or con-
templated by Federal statute. 

(4) When acquiring replacement 
equipment, the grantee or subgrantee 
may use the equipment to be replaced 
as a trade-in or sell the property and 
use the proceeds to offset the cost of 
the replacement property, subject to 
the approval of the awarding agency. 

(d) Management requirements. Proce-
dures for managing equipment (includ-
ing replacement equipment), whether 
acquired in whole or in part with grant 
funds, until disposition takes place 
will, as a minimum, meet the following 
requirements: 

(1) Property records must be main-
tained that include a description of the 
property, a serial number or other 
identification number, the source of 
property, who holds title, the acquisi-
tion date, and cost of the property, per-
centage of Federal participation in the 
cost of the property, the location, use 
and condition of the property, and any 
ultimate disposition data including the 
date of disposal and sale price of the 
property. 

VerDate Aug<31>2005 10:48 Nov 01, 2006 Jkt 208180 PO 00000 Frm 00335 Fmt 8010 Sfmt 8010 Y:\SGML\208180.XXX 208180cp
ric

e-
se

w
el

l o
n 

P
R

O
D

1P
C

66
 w

ith
 C

F
R



326 

43 CFR Subtitle A (10–1–06 Edition) § 12.73 

(2) A physical inventory of the prop-
erty must be taken and the results rec-
onciled with the property records at 
least once every two years. 

(3) A control system must be devel-
oped to ensure adequate safeguards to 
prevent loss, damage, or theft of the 
property. Any loss, damage, or theft 
shall be investigated. 

(4) Adequate maintenance procedures 
must be developed to keep the property 
in good condition. 

(5) If the grantee or subgrantee is au-
thorized or required to sell the prop-
erty, proper sales procedures must be 
established to ensure the highest pos-
sible return. 

(e) Disposition. When original or re-
placement equipment acquired under a 
grant or subgrant is no longer needed 
for the original project or program or 
for other activities currently or pre-
viously supported by a Federal agency, 
disposition of the equipment will be 
made as follows: 

(1) Items of equipment with a current 
per-unit fair market value of less than 
$5,000 may be retained, sold or other-
wise disposed of with no further obliga-
tion to the awarding agency. 

(2) Items of equipment with a current 
per unit fair market value in excess of 
$5,000 may be retained or sold and the 
awarding agency shall have a right to 
an amount calculated by multiplying 
the current market value or proceeds 
from sale by the awarding agency’s 
share of the equipment. 

(3) In cases where a grantee or sub-
grantee fails to take appropriate dis-
position actions, the awarding agency 
may direct the grantee or subgrantee 
to take excess and disposition actions. 

(f) Federal equipment. In the event a 
grantee or subgrantee is provided Fed-
erally-owned equipment: 

(1) Title will remain vested in the 
Federal Government. 

(2) Grantees or subgrantees will man-
age the equipment in accordance with 
Federal agency rules and procedures, 
and submit an annual inventory list-
ing. 

(3) When the equipment is no longer 
needed, the grantee or subgrantee will 
request disposition instructions from 
the Federal agency. 

(g) Right to transfer title. The Federal 
awarding agency may reserve the right 

to transfer title to the Federal Govern-
ment or a third part named by the 
awarding agency when such a third 
party is otherwise eligible under exist-
ing statutes. Such transfers shall be 
subject to the following standards: 

(1) The property shall be identified in 
the grant or otherwise made known to 
the grantee in writing. 

(2) The Federal awarding agency 
shall issue disposition instruction 
within 120 calendar days after the end 
of the Federal support of the project 
for which it was acquired. If the Fed-
eral awarding agency fails to issue dis-
position instructions within the 120 
calendar-day period the grantee shall 
follow 12.72(e). 

(3) When title to equipment is trans-
ferred, the grantee shall be paid an 
amount calculated by applying the per-
centage of participation in the pur-
chase to the current fair market value 
of the property. 

§ 12.73 Supplies. 

(a) Title. Title to supplies acquired 
under a grant or subgrant will vest, 
upon acquisition, in the grantee or sub-
grantee respectively. 

(b) Disposition. If there is a residual 
inventory of unused supplies exceeding 
$5,000 in total aggregate fair market 
value upon termination or completion 
of the award, and if the supplies are 
not needed for any other Federally 
sponsored programs or projects, the 
grantee or subgrantee shall com-
pensate the awarding agency for its 
share. 

§ 12.74 Copyrights. 

The Federal awarding agency re-
serves a royalty-free, nonexclusive, and 
irrevocable license to reproduce, pub-
lish or otherwise use, and to authorize 
others to use, for Federal Government 
purposes: 

(a) The copyright in any work devel-
oped under a grant, subgrant, or con-
tract under a grant or subgrant; and 

(b) Any rights of copyright to which 
a grantee, subgrantee or a contractor 
purchases ownership with grant sup-
port. 
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§ 12.75 Subawards to debarred and 
suspended parties. 

Grantees and subgrantees must not 
make any award or permit any award 
(subgrant or contract) at any tier to 
any party which is debarred or sus-
pended or is otherwise excluded from or 
ineligible for participation in Federal 
assistance programs under Executive 
Order 12549, ‘‘Debarment and Suspen-
sion.’’ 

§ 12.76 Procurement. 
(a) States. When procuring property 

and services under a grant, a State will 
follow the same policies and procedures 
it uses for procurements from its non- 
Federal funds. The State will ensure 
that every purchase order or other con-
tract includes any clauses required by 
Federal statutes and executive orders 
and their implementing regulations. 
Other grantees and subgrantees will 
follow paragraphs (b) through (i) in 
this section. 

(b) Procurement standards. (1) Grant-
ees and subgrantees will use their own 
procurement procedures which reflect 
applicable State and local laws and 
regulations, provided that the procure-
ments conform to applicable Federal 
law and the standards identified in this 
section. 

(2) Grantees and subgrantees will 
maintain a contract administration 
system which ensures that contractors 
perform in accordance with the terms, 
conditions, and specifications of their 
contracts or purchase orders. 

(3) Grantees and subgrantees will 
maintain a written code of standards of 
conduct governing the performance of 
their employees engaged in the award 
and administration of contracts. No 
employee, officer or agent of the grant-
ee or subgrantee shall participate in se-
lection, or in the award or administra-
tion of a contract supported by Federal 
funds if a conflict of interest, real or 
apparent, would be involved. Such a 
conflict would arise when: 

(i) The employee, officer or agent, 
(ii) Any member of his immediate 

family, 
(iii) His or her partner, or 
(iv) An organization which employs, 

or is about to employ, any of the 
above, has a financial or other interest 
in the firm selected for award. The 

grantee’s or subgrantee’s officers, em-
ployees or agents will neither solicit 
nor accept gratuities, favors or any-
thing of monetary value from contrac-
tors, potential contractors, or parties 
to subagreements. Grantee and sub-
grantees may set minimum rules where 
the financial interest is not substantial 
or the gift is an unsolicited item of 
nominal intrinsic value. To the extent 
permitted by State or local law or reg-
ulations, such standards or conduct 
will provide for penalties, sanctions, or 
other disciplinary actions for viola-
tions of such standards by the grant-
ee’s and subgrantee’s officers, employ-
ees, or agents, or by contractors or 
their agents. The awarding agency may 
in regulation provide additional prohi-
bitions relative to real, apparent, or 
potential conflicts of interest. 

(4) Grantee and subgrantee proce-
dures will provide for a review of pro-
posed procurements to avoid purchase 
of unnecessary or duplicative items. 
Consideration should be given to con-
solidating or breaking out procure-
ments to obtain a more economical 
purchase. Where appropriate, an anal-
ysis will be made of lease versus pur-
chase alternatives, and any other ap-
propriate analysis to determine the 
most economical approach. 

(5) To foster greater economy and ef-
ficiency, grantees and subgrantees are 
encouraged to enter into State and 
local intergovernmental agreements 
for procurement or use of common 
goods and services. 

(6) Grantees and subgrantees are en-
couraged to use Federal excess and sur-
plus property in lieu of purchasing new 
equipment and property whenever such 
use is feasible and reduces project 
costs. 

(7) Grantees and subgrantees are en-
couraged to use value engineering 
clauses in contracts for construction 
projects of sufficient size to offer rea-
sonable opportunities for cost reduc-
tions. Value engineering is a system-
atic and creative analysis of each con-
tract item or task to ensure that its es-
sential function is provided at the 
overall lower cost. 

(8) Grantees and subgrantees will 
make awards only to responsible con-
tractors possessing the ability to per-
form successfully under the terms and 
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conditions of a proposed procurement. 
Consideration will be given to such 
matters as contractor integrity, com-
pliance with public policy, record of 
past performance, and financial and 
technical resources. 

(9) Grantees and subgrantees will 
maintain records sufficient to detail 
the significant history of a procure-
ment. These records will include, but 
are not necessarily limited to the fol-
lowing: rationale for the method of 
procurement, selection of contract 
type, contractor selection or rejection, 
and the basis for the contract price. 

(10) Grantees and subgrantees will 
use time and material type contracts 
only— 

(i) After a determination that no 
other contract is suitable, and 

(ii) If the contract includes a ceiling 
price that the contractor exceeds at its 
own risk. 

(11) Grantees and subgrantees alone 
will be responsible, in accordance with 
good administrative practice and sound 
business judgment, for the settlement 
of all contractual and administrative 
issues arising out of procurements. 
These issues include, but are not lim-
ited to source evaluation, protests, dis-
putes, and claims. These standards do 
not relieve the grantee or subgrantee 
of any contractual responsibilities 
under its contracts. Federal agencies 
will not substitute their judgment for 
that of the grantee or subgrantee un-
less the matter is primarily a Federal 
concern. Violations of law will be re-
ferred to the local, State, or Federal 
authority having proper jurisdiction. 

(12) Grantees and subgrantees will 
have protest procedures to handle and 
resolve disputes relating to their pro-
curements and shall in all instances 
disclose information regarding the pro-
test to the awarding agency. A 
protestor must exhaust all administra-
tive remedies with the grantee and sub-
grantee before pursuing a protest with 
the Federal agency. Reviews of pro-
tests by the Federal agency will be lim-
ited to: 

(i) Violations of Federal law or regu-
lations and the standards of this sec-
tion (violations of State or local law 
will be under the jurisdiction of State 
or local authorities) and 

(ii) Violations of the grantee’s or sub-
grantee’s protest procedures for failure 
to review a complaint or protest. Pro-
tests received by the Federal agency 
other than those specified above will be 
referred to the grantee or subgrantee. 

(c) Competition. (1) All procurement 
transactions will be conducted in a 
manner providing full and open com-
petition consistent with the standards 
of § 12.76. Some of the situations con-
sidered to be restrictive of competition 
include but are not limited to: 

(i) Placing unreasonable require-
ments on firms in order for them to 
qualify to do business, 

(ii) Requiring unnecessary experience 
and excessive bonding, 

(iii) Noncompetitive pricing practices 
between firms or between affiliated 
companies, 

(iv) Noncompetitive awards to con-
sultants that are on retainer contracts, 

(v) Organizational conflicts of inter-
est, 

(vi) Specifying only a ‘‘brand name’’ 
product instead of allowing ‘‘an equal’’ 
product to be offered and describing 
the performance of other relevant re-
quirements of the procurement, and 

(vii) Any arbitrary action in the pro-
curement process. 

(2) Grantees and subgrantees will 
conduct procurements in a manner 
that prohibits the use of statutorily or 
administratively imposed in-State or 
local geographical preferences in the 
evaluation of bids or proposals, except 
in those cases where applicable Federal 
statutes expressly mandate or encour-
age geographic preference. Nothing in 
this section preempts State licensing 
laws. When contracting for architec-
tural and engineering (A/E) services, 
geographic location may be a selection 
criteria provided its application leaves 
an appropriate number of qualified 
firms, given the nature and size of the 
project, to compete for the contract. 

(3) Grantees will have written selec-
tion procedures for procurement trans-
actions. These procedures will ensure 
that all solicitations: 

(i) Incorporate a clear and accurate 
description of the technical require-
ments for the material, product, or 
service to be procured. Such descrip-
tion shall not, in competitive procure-
ments, contain features which unduly 
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restrict competition. The description 
may include a statement of the quali-
tative nature of the material, product 
or service to be procured, and when 
necessary, shall set forth those min-
imum essential characteristics and 
standards to which it must conform if 
it is to satisfy its intended use. De-
tailed product specifications should be 
avoided if at all possible. When it is 
impractical or uneconomical to make a 
clear and accurate description of the 
technical requirements, a ‘‘brand name 
or equal’’ description may be used as a 
means to define the performance or 
other salient requirements of a pro-
curement. The specific features of the 
named brand which must be met by 
offerors shall be clearly stated; and 

(ii) Identify all requirements which 
the offerors must fulfill and all other 
factors to be used in evaluating bids or 
proposals. 

(4) Grantees and subgrantees will en-
sure that all prequalified lists of per-
sons, firms, or products which are used 
in acquiring goods and services are cur-
rent and include enough qualified 
sources to ensure maximum open and 
free competition. Also, grantees and 
subgrantees will not preclude potential 
bidders from qualifying during the so-
licitation period. 

(d) Methods of procurement to be fol-
lowed—(1) Procurement by small purchase 
procedures. Small purchase procedures 
are those relatively simple and infor-
mal procurement methods for securing 
services, supplies, or other property 
that do not cost more than the sim-
plified acquisition threshold fixed at 41 
U.S.C. 403(11) (currently set at $100,000). 
If small purchase procedures are used, 
price or rate quotations shall be ob-
tained from an adequate number of 
qualified sources. 

(2) Procurement by sealed bids (for-
mal advertising). Bids are publicly so-
licited and a firm-fixed-price contract 
(lump sum or unit price) is awarded to 
the responsible bidder whose bid, con-
forming with all the material terms 
and conditions of the invitation for 
bids, is the lowest in price. The sealed 
bid method is the preferred method for 
procuring construction, if the condi-
tions in § 12.76(d)(2)(i) apply. 

(i) In order for sealed bidding to be 
feasible, the following conditions 
should be present: 

(A) A complete, adequate, and real-
istic specification or purchase descrip-
tion is available; 

(B) Two or more responsible bidders 
are willing and able to compete effec-
tively and for the business; and 

(C) The procurement lends itself to a 
firm fixed price contract and the selec-
tion of the successful bidder can be 
made principally on the basis of price. 

(ii) If sealed bids are used, the fol-
lowing requirements apply: 

(A) The invitation for bids will be 
publicly advertised and bids shall be 
solicited from an adequate number of 
known suppliers, providing them suffi-
cient time prior to the date set for 
opening the bids; 

(B) The invitation for bids, which 
will include any specifications and per-
tinent attachments, shall define the 
items or services in order for the bidder 
to properly respond; 

(C) All bids will be publicly opened at 
the time and place prescribed in the in-
vitation for bids; 

(D) A firm fixed-price contract award 
will be made in writing to the lowest 
responsive and responsible bidder. 
Where specified in bidding documents, 
factors such as discounts, transpor-
tation cost, and life cycle costs shall be 
considered in determining which bid is 
lowest. Payment discounts will only be 
used to determine the low bid when 
prior experience indicates that such 
discounts are usually taken advantage 
of; and 

(E) Any or all bids may be rejected if 
there is a sound documented reason. 

(3) Procurement by competitive pro-
posals. The technique of competitive 
proposals is normally conducted with 
more than one source submitting an 
offer, and either a fixed-price or cost- 
reimbursement type contract is award-
ed. It is generally used when conditions 
are not appropriate for the use of 
sealed bids. If this method is used, the 
following requirements apply: 

(i) Requests for proposals will be pub-
licized and identify all evaluation fac-
tors and their relative importance. Any 
response to publicized requests for pro-
posals shall be honored to the max-
imum extent practical; 
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(ii) Proposals will be solicited from 
an adequate number of qualified 
sources; 

(iii) Grantees and subgrantees will 
have a method for conducting tech-
nical evaluations of the proposals re-
ceived and for selecting awardees; 

(iv) Awards will be made to the re-
sponsible firm whose proposal is most 
advantageous to the program, with 
price and other factors considered; and 

(v) Grantees and subgrantees may 
use competitive proposal procedures 
for qualifications-based procurement of 
architectural/engineering (A/E) profes-
sional services whereby competitors’ 
qualifications are evaluated and the 
most qualified competitor is selected, 
subject to negotiation of fair and rea-
sonable compensation. The method, 
where price is not used as a selection 
factor, can only be used in procure-
ment of A/E professional services. It 
cannot be used to purchase other types 
of services though A/E firms are a po-
tential source to perform the proposed 
effort. 

(4) Procurement by noncompetitive 
proposals is procurement through solic-
itation of a proposal from only one 
source, or after solicitation of a num-
ber of sources, competition is deter-
mined inadequate. 

(i) Procurement by noncompetitive 
proposals may be used only when the 
award of a contract is infeasible under 
small purchase procedures, sealed bids 
or competitive proposals and one of the 
following circumstances applies: 

(A) The item is available only from a 
single source; 

(B) The public exigency or emergency 
for the requirement will not permit a 
delay resulting from competitive solic-
itation; 

(C) The awarding agency authorizes 
noncompetitive proposals; or 

(D) After solicitation of a number of 
sources, competition is determined in-
adequate. 

(ii) Cost analysis, i.e., verifying the 
proposed cost data, the projections of 
the data, and the evaluation of the spe-
cific elements of costs and profits, is 
required. 

(iii) Grantees and subgrantees may 
be required to submit the proposed pro-
curement to the awarding agency for 

pre-award review in accordance with 
paragraph (g) of this section. 

(e) Contracting with small and minority 
firms, women’s business enterprise and 
labor surplus area firms. (1) The grantee 
and subgrantee will take all necessary 
affirmative steps to assure that minor-
ity firms, women’s business enter-
prises, and labor surplus area firms are 
used when possible. 

(2) Affirmative steps shall include: 
(i) Placing qualified small and minor-

ity businesses and women’s business 
enterprises on solicitation lists; 

(ii) Assuring that small and minority 
businesses, and women’s business en-
terprises are solicited whenever they 
are potential sources; 

(iii) Dividing total requirements, 
when economically feasible, into small-
er tasks or quantities to permit max-
imum participation by small and mi-
nority business, and women’s business 
enterprises; 

(iv) Establishing delivery schedules, 
where the requirement permits, which 
encourage participation by small and 
minority business, and women’s busi-
ness enterprises; 

(v) Using the services and assistance 
of the Small Business Administration, 
and the Minority Business Develop-
ment Agency of the Department of 
Commerce; and 

(vi) Requiring the prime contractor, 
if subcontracts are to be let, to take 
the affirmative steps listed in para-
graphs (e)(2) (i) through (v) of this sec-
tion. 

(f) Contract cost and price. (1) Grant-
ees and subgrantees must perform a 
cost or price analysis in connection 
with every procurement action includ-
ing contract modifications. The meth-
od and degree of analysis is dependent 
on the facts surrounding the particular 
procurement situation, but as a start-
ing point, grantees must make inde-
pendent estimates before receiving bids 
or proposals. A cost analysis must be 
performed when the offeror is required 
to submit the elements of his esti-
mated cost, e.g., under professional, 
consulting, and architectural engineer-
ing services contracts. A cost analysis 
will be necessary when adequate price 
competition is lacking, and for sole 
source procurements, including con-
tract modifications or change orders, 
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unless price resonableness can be es-
tablished on the basis of a catalog or 
market price of a commercial product 
sold in substantial quantities to the 
general public or based on prices set by 
law or regulation. A price analysis will 
be used in all other instances to deter-
mine the reasonableness of the pro-
posed contract price. 

(2) Grantees and subgrantees will ne-
gotiate profit as a separate element of 
the price for each contract in which 
there is no price competition and in all 
cases where cost analysis is performed. 
To establish a fair and reasonable prof-
it, consideration will be given to the 
complexity of the work to be per-
formed, the risk borne by the con-
tractor, the contractor’s investment, 
the amount of subcontracting, the 
quality of its record of past perform-
ance, and industry profit rates in the 
surrounding geographical area for 
similar work. 

(3) Costs or prices based on estimated 
costs for contracts under grants will be 
allowable only to the extent that costs 
incurred or cost estimates included in 
negotiated prices are consistent with 
Federal cost principles (see § 12.62). 
Grantees may reference their own cost 
principles that comply with the appli-
cable Federal cost principles. 

(4) The cost plus a percentage of cost 
and percentage of construction cost 
methods of contracting shall not be 
used. 

(g) Awarding agency review. (1) Grant-
ees and subgrantees must make avail-
able, upon request of the awarding 
agency, technical specifications on pro-
posed procurements where the award-
ing agency believes such review is 
needed to ensure that the item and/or 
service specified is the one being pro-
posed for purchase. This review gen-
erally will take place prior to the time 
the specification is incorporated into a 
solicitation document. However, if the 
grantee or subgrantee desires to have 
the review accomplished after a solici-
tation has been developed, the award-
ing agency may still review the speci-
fications, with such review usually lim-
ited to the technical aspects of the pro-
posed purchase. 

(2) Grantees and subgrantees must on 
request make available for awarding 
agency pre-award review procurement 

documents, such as requests for pro-
posals or invitations for bids, inde-
pendent cost estimates, etc. when: 

(i) A grantee’s or subgrantee’s pro-
curement procedures or operation fails 
to comply with the procurement stand-
ards in this section; or 

(ii) The procurement is expected to 
exceed the simplified acquisition 
threshold and is to be awarded without 
competition or only one bid or offer is 
received in response to a solicitation; 
or 

(iii) The procurement, which is ex-
pected to exceed the simplified acquisi-
tion threshold, specifies a ‘‘brand 
name’’ product; or 

(iv) The proposed award is more than 
the simplified acquisition threshold 
and is to be awarded to other than the 
apparent low bidder under a sealed bid 
procurement; or 

(v) A proposed contract modification 
changes the scope of a contract or in-
creases the contract amount by more 
than the simplified acquisition thresh-
old. 

(3) A grantee or subgrantee will be 
exempt from the pre-award review in 
paragraph (g)(2) of this section if the 
awarding agency determines that its 
procurement systems comply with the 
standards of this section. 

(i) A grantee or subgrantee may re-
quest that its procurement system be 
reviewed by the awarding agency to de-
termine whether its system meets 
these standards in order for its system 
to be certified. Generally, these re-
views shall occur where there is a con-
tinuous high-dollar funding, and third- 
party contracts are awarded on a reg-
ular basis. 

(ii) A grantee or subgrantee may self- 
certify its procurement system. Such 
self-certification shall not limit the 
awarding agency’s right to survey the 
system. Under a self-certification pro-
cedure, awarding agencies may wish to 
rely on written assurances from the 
grantee or subgrantee that it is com-
plying with these standards. A grantee 
or subgrantee will cite specific proce-
dures, regulations, standards, etc., as 
being in compliance with these require-
ments and have its system available 
for review. 
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(h) Bonding requirements. For con-
struction or facility improvement con-
tracts or subcontracts exceeding the 
simplified acquisition threshold, the 
awarding agency may accept the bond-
ing policy and requirements of the 
grantee or subgrantee provided the 
awarding agency has made a deter-
mination that the awarding agency’s 
interest is adequately protected. If 
such a determination has not been 
made, the minimum requirements shall 
be as follows: 

(1) A bid guarantee from each bidder 
equivalent to five percent of the bid price. 
The ‘‘bid guarantee’’ shall consist of a 
firm commitment such as a bid bond, 
certified check, or other negotiable in-
strument accompanying a bid as assur-
ance that the bidder will, upon accept-
ance of his bid, execute such contrac-
tual documents as may be required 
within the time specified. 

(2) A performance bond on the part of 
the contractor for 100 percent of the con-
tract price. A ‘‘performance bond’’ is 
one executed in connection with a con-
tract to secure fulfillment of all the 
contractor’s obligations under such 
contract. 

(3) A payment bond on the part of the 
contractor for 100 percent of the contract 
price. A ‘‘payment bond’’ is one exe-
cuted in connection with a contract to 
assure payment as required by law of 
all persons supplying labor and mate-
rial in the execution of the work pro-
vided for in the contract. 

(i) Contract provisions. A grantee’s 
and subgrantee’s contracts must con-
tain provisions in paragraph (i) of this 
section. Federal agencies are permitted 
to require changes, remedies, changed 
conditions, access and records reten-
tion, suspension of work, and other 
clauses approved by the Office of Fed-
eral Procurement Policy. 

(1) Administrative, contractual, or 
legal remedies in instances where con-
tractors violate or breach contract 
terms, and provide for such sanctions 
and penalties as may be appropriate. 
(Contracts more than the simplified ac-
quisition threshold) 

(2) Termination for cause and for 
convenience by the grantee or sub-
grantee including the manner by which 
it will be effected and the basis for set-

tlement. (All contracts in excess of 
$10,000) 

(3) Compliance with Executive Order 
11246 of September 24, 1965, entitled 
‘‘Equal Employment Opportunity,’’ as 
amended by Executive Order 11375 of 
October 13, 1967, and as supplemented 
in Department of Labor regulations (41 
CFR chapter 60). (All construction con-
tracts awarded in excess of $10,000 by 
grantees and their contractors or sub-
grantees) 

(4) Compliance with the Copeland 
‘‘Anti-Kickback’’ Act (18 U.S.C. 874) as 
supplemented in Department of Labor 
regulations (29 CFR Part 3). (All con-
tracts and subgrants for construction 
or repair) 

(5) Compliance with the Davis-Bacon 
Act (40 U.S.C. 276a to 276a–7) as supple-
mented by Department of Labor regu-
lations (29 CFR Part 5). (Construction 
contracts in excess of $2000 awarded by 
grantees and subgrantees when re-
quired by Federal grant program legis-
lation) 

(6) Compliance with Sections 103 and 
107 of the Contract Work Hours and 
Safety Standards Act (40 U.S.C. 327–330) 
as supplemented by Department of 
Labor regulations (29 CFR Part 5). 
(Construction contracts awarded by 
grantees and subgrantees in excess of 
$2000, and in excess of $2500 for other 
contracts which involve the employ-
ment of mechanics or laborers) 

(7) Notice of awarding agency re-
quirements and regulations pertaining 
to reporting. 

(8) Notice of awarding agency re-
quirements and regulations pertaining 
to patent rights with respect to any 
discovery or invention which arises or 
is developed in the course of or under 
such contract. 

(9) Awarding agency requirements 
and regulations pertaining to copy-
rights and rights in data. 

(10) Access by the grantee, the sub-
grantee, the Federal grantor agency, 
the Comptroller General of the United 
States, or any of their duly authorized 
representatives to any books, docu-
ments, papers, and records of the con-
tractor which are directly pertinent to 
that specific contract for the purpose 
of making audit, examination, ex-
cerpts, and transcriptions. 
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(11) Retention of all required records 
for three years after grantees or sub-
grantees make final payments and all 
other pending matters are closed. 

(12) Compliance with all applicable 
standards, orders, or requirements 
issued under section 306 of the Clean 
Air Act (42 U.S.C. 1857(h)), section 508 
of the Clean Water Act (33 U.S.C. 1368), 
Executive Order 11738, and Environ-
mental Protection Agency regulations 
(40 CFR part 15). (Contracts, sub-
contracts, and subgrants of amounts in 
excess of $100,000) 

(13) Mandatory standards and policies 
relating to energy efficiency which are 
contained in the State energy con-
servation plan issued in compliance 
with the Energy Policy and Conserva-
tion Act (Pub. L. 94–163, 89 Stat. 871). 

[53 FR 8077 and 8087, Mar. 11, 1988, as amend-
ed at 60 FR 19639, 19644, Apr. 19, 1995] 

§ 12.77 Subgrants. 
(a) States. States shall follow State 

law and procedures when awarding and 
administering subgrants (whether on a 
cost reimbursement or fixed amount 
basis) of financial assistance to local 
and Indian tribal governments. States 
shall: 

(1) Ensure that every subgrant in-
cludes any clauses required by Federal 
statute and executive orders and their 
implementing regulations; 

(2) Ensure that subgrantees are 
aware of requirements imposed upon 
them by Federal statute and regula-
tion; 

(3) Ensure that a provision for com-
pliance with § 12.82 is placed in every 
cost reimbursement subgrant; and 

(4) Conform any advances of grant 
funds to subgrantees substantially to 
the same standards of timing and 
amount that apply to cash advances by 
Federal agencies. 

(b) All other grantees. All other grant-
ees shall follow the provisions of this 
part which are applicable to awarding 
agencies when awarding and admin-
istering subgrants (whether on a cost 
reimbursement or fixed amount basis) 
of financial assistance to local and In-
dian tribal governments. Grantees 
shall: 

(1) Ensure that every subgrant in-
cludes a provision for compliance with 
this part; 

(2) Ensure that every subgrant in-
cludes any clauses required by Federal 
statute and executive orders and their 
implementing regulations; and 

(3) Ensure that subgrantees are 
aware of requirements imposed upon 
them by Federal statutes and regula-
tions. 

(c) Exceptions. By their own terms, 
certain provisions of this part do not 
apply to the award and administration 
of subgrants: 

(1) Section 12.50; 
(2) Section 12.51; 
(3) The letter-of-credit procedures 

specified in Treasury Regulations at 31 
CFR part 205, cited in § 12.61; and 

(4) Section 12.90. 

REPORTS, RECORDS RETENTION, AND 
ENFORCEMENT 

§ 12.80 Monitoring and reporting pro-
gram performance. 

(a) Monitoring by grantees. Grantees 
are responsible for managing the day- 
to-day operations of grant and 
subgrant supported activities. Grantees 
must monitor grant and subgrant sup-
ported activities to assure compliance 
with applicable Federal requirements 
and that performance goals are being 
achieved. Grantee monitoring must 
cover each program, function or activ-
ity. 

(b) Nonconstruction performance re-
ports. The Federal agency may, if it de-
cides that performance information 
available from subsequent applications 
contains sufficient information to 
meet its programmatic needs, require 
the grantee to submit a performance 
report only upon expiration or termi-
nation of grant support. Unless waived 
by the Federal agency this report will 
be due on the same date as the final Fi-
nancial Status Report. 

(1) Grantees shall submit annual per-
formance reports unless the awarding 
agency requires quarterly or semi-an-
nual reports. However, performance re-
ports will not be required more fre-
quently than quarterly. Annual reports 
shall be due 90 days after the grant 
year, quarterly or semi-annual reports 
shall be due 30 days after the reporting 
period. The final performance report 
will be due 90 days after the expiration 
or termination of grant support. If a 
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justified request is submitted by a 
grantee, the Federal agency may ex-
tend the due date for any performance 
report. Additionally, requirements for 
unnecessary performance reports may 
be waived by the Federal agency. 

(2) Performance reports will contain, 
for each grant, brief information on the 
following: 

(i) A comparison of actual accom-
plishments to the objectives estab-
lished for the period. Where the output 
of the project can be quantified, a com-
putation of the cost per unit of output 
may be required if that information 
will be useful. 

(ii) The reasons for slippage if estab-
lished objectives were not met. 

(iii) Additional pertinent information 
including, when appropriate, analysis 
and explanation of cost overruns or 
high unit costs. 

(3) Grantees will not be required to 
submit more than the original and two 
copies of performance reports. 

(4) Grantees will adhere to the stand-
ards in this section in prescribing per-
formance reporting requirements for 
subgrantees. 

(c) Construction performance reports. 
For the most part, on-site technical in-
spections and certified percentage-of- 
completion data are relied on heavily 
by Federal agencies to monitor 
progress under construction grants and 
subgrants. The Federal agency will re-
quire additional formal performance 
reports only when considered nec-
essary, and never more frequently than 
quarterly. 

(d) Significant developments. Events 
may occur between the scheduled per-
formance reporting dates which have 
significant impact upon the grant or 
subgrant supported activity. In such 
cases, the grantee must inform the 
Federal agency as soon as the following 
types of conditions become known: 

(1) Problems, delays, or adverse con-
ditions which will materially impair 
the ability to meet the objective of the 
award. This disclosure must include a 
statement of the action taken, or con-
templated, and any assistance needed 
to resolve the situation. 

(2) Favorable developments which en-
able meeting time schedules and objec-
tives sooner or at less cost than antici-

pated or producing more beneficial re-
sults than originally planned. 

(e) Federal agencies may make site 
visits as warranted by program needs. 

(f) Waivers, extensions. (1) Federal 
agencies may waive any performance 
report required by this part if not need-
ed. 

(2) The grantee may waive any per-
formance report from a subgrantee 
when not needed. The grantee may ex-
tend the due date for any performance 
report from a subgrantee if the grantee 
will still be able to meet its perform-
ance reporting obligations to the Fed-
eral agency. 

§ 12.81 Financial reporting. 
(a) General. (1) Except as provided in 

paragraphs (a) (2) and (5) of this sec-
tion, grantees will use only the forms 
specified in paragraphs (a) through (e) 
of this section, and such supple-
mentary or other forms as may from 
time to time be authorized by OMB, 
for: 

(i) Submitting financial reports to 
Federal agencies, or 

(ii) Requesting advances or reim-
bursements when letters of credit are 
not used. 

(2) Grantees need not apply the forms 
prescribed in this section in dealing 
with their subgrantees. However, 
grantees shall not impose more burden-
some requirements on subgrantees. 

(3) Grantees shall follow all applica-
ble standard and supplemental Federal 
agency instructions approved by OMB 
to the extend required under the Paper-
work Reduction Act of 1980 for use in 
connection with forms specified in 
paragraphs (b) through (e) of this sec-
tion. Federal agencies may issue sub-
stantive supplementary instructions 
only with the approval of OMB. Federal 
agencies may shade out or instruct the 
grantee to disregard any line item that 
the Federal agency finds unnecessary 
for its decisionmaking purposes. 

(4) Grantees will not be required to 
submit more than the original and two 
copies of forms required under this 
part. 

(5) Federal agencies may provide 
computer outputs to grantees to expe-
dite or contribute to the accuracy of 
reporting. Federal agencies may accept 
the required information from grantees 
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in machine usable format or computer 
printouts instead of prescribed forms. 

(6) Federal agencies may waive any 
report required by this section if not 
needed. 

(7) Federal agencies may extend the 
due date of any financial report upon 
receiving a justified request from a 
grantee. 

(b) Financial Status Report—(1) Form. 
Grantees will use Standard Form 269 or 
269A, Financial Status Report, to re-
port the status of funds for all non-
construction grants and for construc-
tion grants when required in accord-
ance with § 12.81(e)(2)(iii). 

(2) Accounting basis. Each grantee will 
report program outlays and program 
income on a cash or accrual basis as 
prescribed by the awarding agency. If 
the Federal agency requires accrual in-
formation and the grantee’s accounting 
records are not normally kept on the 
accural basis, the grantee shall not be 
required to convert its accounting sys-
tem but shall develop such accrual in-
formation through and analysis of the 
documentation on hand. 

(3) Frequency. The Federal agency 
may prescribe the frequency of the re-
port for each project or program. How-
ever, the report will not be required 
more frequently than quarterly. If the 
Federal agency does not specify the 
frequency of the report, it will be sub-
mitted annually. A final report will be 
required upon expiration or termi-
nation of grant support. 

(4) Due date. When reports are re-
quired on a quarterly or semiannual 
basis, they will be due 30 days after the 
reporting period. When required on an 
annual basis, they will be due 90 days 
after the grant year. Final reports will 
be due 90 days after the expiration or 
termination of grant support. 

(c) Federal Cash Transactions Report— 
(1) Form. (i) For grants paid by letter or 
credit, Treasury check advances or 
electronic transfer of funds, the grant-
ee will submit the Standard Form 272, 
Federal Cash Transactions Report, and 
when necessary, its continuation sheet, 
Standard Form 272a, unless the terms 
of the award exempt the grantee from 
this requirement. 

(ii) These reports will be used by the 
Federal agency to monitor cash ad-
vanced to grantees and to obtain dis-

bursement or outlay information for 
each grant from grantees. The format 
of the report may be adapted as appro-
priate when reporting is to be accom-
plished with the assistance of auto-
matic data processing equipment pro-
vided that the information to be sub-
mitted is not changed in substance. 

(2) Forecasts of Federal cash require-
ments. Forecasts of Federal cash re-
quirements may be required in the 
‘‘Remarks’’ section of the report. 

(3) Cash in hands of subgrantees. When 
considered necessary and feasible by 
the Federal agency, grantees may be 
required to report the amount of cash 
advances in excess of three days’ needs 
in the hands of their subgrantees or 
contractors and to provide short nar-
rative explanations of actions taken by 
the grantee to reduce the excess bal-
ances. 

(4) Frequency and due date. Grantees 
must submit the report no later than 15 
working days following the end of each 
quarter. However, where an advance ei-
ther by letter of credit or electronic 
transfer of funds is authorized at an 
annualized rate of one million dollars 
or more, the Federal agency may re-
quire the report to be submitted within 
15 working days following the end of 
each month. 

(d) Request for advance or reimburse-
ment—(1) Advance payments. Requests 
for Treasury check advance payments 
will be submitted on Standard Form 
270, Request for Advance or Reimburse-
ment. (This form will not be used for 
drawdowns under a letter of credit, 
electronic funds transfer or when 
Treasury check advance payments are 
made to the grantee automatically on 
a predetermined basis.) 

(2) Reimbursements. Requests for reim-
bursement under nonconstruction 
grants will also be submitted on Stand-
ard Form 270. (For reimbursement re-
quests under construction grants, see 
paragraph (e)(1) of this section.) 

(3) The frequency for submitting pay-
ment requests is treated in § 12.81(b)(3). 

(e) Outlay report and request for reim-
bursement for construction programs—(1) 
Grants that support construction activi-
ties paid by reimbursement method. (i) 
Requests for reimbursement under con-
struction grants will be submitted on 
Standard Form 271, Outlay Report and 
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Request for Reimbursement for Con-
struction Programs. Federal agencies 
may, however, prescribe the Request 
for Advance or Reimbursement form, 
specified in § 12.81(d), instead of this 
form. 

(ii) The frequency for submitting re-
imbursement requests is treated in 
§ 12.81(b)(3). 

(2) Grants that support construction ac-
tivities paid by letter of credit, electronic 
funds transfer or Treasury check ad-
vance. (i) When a construction grant is 
paid by letter of credit, electronic 
funds transfer or Treasury check ad-
vances, the grantee will report its out-
lays to the Federal agency using 
Standard Form 271, Outlay Report and 
Request for Reimbursement for Con-
struction Programs. The Federal agen-
cy will provide any necessary special 
instruction. However, frequency and 
due date shall be governed by § 12.81(b) 
(3) and (4). 

(ii) When a construction grant is paid 
by Treasury check advances based on 
periodic requests from the grantee, the 
advances will be requested on the form 
specified in § 12.81(d). 

(iii) The Federal agency may sub-
stitute the Financial Status Report 
specified in § 12.81(b) for the Outlay Re-
port and Request for Reimbursement 
for Construction Programs. 

(3) Accounting basis. The accounting 
basis for the Outlay Report and Re-
quest for Reimbursement for Construc-
tion Programs shall be governed by 
§ 12.81(b)(2). 

§ 12.82 Retention and access require-
ments for records. 

(a) Applicability. (1) This section ap-
plies to all financial and programmatic 
records, supporting documents, statis-
tical records, and other records of 
grantees or subgrantees which are: 

(i) Required to be maintained by the 
terms of this part, program regulations 
or the grant agreement, or 

(ii) Otherwise reasonably considered 
as pertinent to program regulations or 
the grant agreement. 

(2) This section does not apply to 
records maintained by contractors or 
subcontractors. For a requirement to 
place a provision concerning records in 
certain kinds of contracts, see 
§ 12.76(i)(10). 

(b) Length of retention period. (1) Ex-
cept as otherwise provided, records 
must be retained for three years from 
the starting date specified in paragraph 
(c) of this section. 

(2) If any litigation, claim, negotia-
tion, audit or other action involving 
the records has been started before the 
expiration of the 3-year period, the 
records must be retained until comple-
tion of the action and resolution of all 
issues which arise from it, or until the 
end of the regular 3-year period, which-
ever is later. 

(3) To avoid duplicate recordkeeping, 
awarding agencies may make special 
arrangements with grantees and sub-
grantees to retain any records which 
are continuously needed for joint use. 
The awarding agency will request 
transfer of records to its custody when 
it determines that the records possess 
long-term retention value. When the 
records are transferred to or main-
tained by the Federal agency, the 3- 
year retention requirement is not ap-
plicable to the grantee or subgrantee. 

(c) Starting date of retention period—(1) 
General. When grant support is contin-
ued or renewed at annual or other in-
tervals, the retention period for the 
records of each funding period starts on 
the day the grantee or subgrantee sub-
mits to the awarding agency its single 
or last expenditure report for that pe-
riod. However, if grant support is con-
tinued or renewed quarterly, the reten-
tion period for each year’s records 
starts on the day the grantee submits 
its expenditure report for the last quar-
ter of the Federal fiscal year. In all 
other cases, the retention period starts 
on the day the grantee submits its 
final expenditure report. If an expendi-
ture report has been waived, the reten-
tion period starts on the day the report 
would have been due. 

(2) Real property and equipment 
records. The retention period for real 
property and equipment records starts 
from the date of the disposition or re-
placement or transfer at the direction 
of the awarding agency. 

(3) Records for income transactions 
after grant or subgrant support. In some 
cases grantees must report income 
after the period of grant support. 
Where there is such a requirement, the 
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retention period for the records per-
taining to the earning of the income 
starts from the end of the grantee’s fis-
cal year in which the income is earned. 

(4) Indirect cost rate proposals, cost al-
locations plans, etc. This paragraph ap-
plies to the following types of docu-
ments, and their supporting records: 
indirect cost rate computations or pro-
posals, cost allocation plans, and any 
similar accounting computations of 
the rate at which a particular group of 
costs is chargeable (such as computer 
usage chargeback rates or composite 
fringe benefit rates). 

(i) If submitted for negotiation. If the 
proposal, plan, or other computation is 
required to be submitted to the Federal 
Government (or to the grantee) to form 
the basis for negotiation of the rate, 
then the 3-year retention period for its 
supporting records starts from the date 
of such submission. 

(ii) If not submitted for negotiation. If 
the proposal, plan, or other computa-
tion is not required to be submitted to 
the Federal Government (or to the 
grantee) for negotiation purposes, then 
the 3-year retention period for the pro-
posal plan, or computation and its sup-
porting records starts from end of the 
fiscal year (or other accounting period) 
covered by the proposal, plan, or other 
computation. 

(d) Substitution of microfilm. Copies 
made by microfilming, photocopying, 
or similar methods may be substituted 
for the original records. 

(e) Access to records—(1) Records of 
grantees and subgrantees. The awarding 
agency and the Comptroller General of 
the United States, or any of their au-
thorized representatives, shall have the 
right of access to any pertinent books, 
documents, papers, or other records of 
grantees and subgrantees which are 
pertinent to the grant, in order to 
make audits, examinations, excerpts, 
and transcripts. 

(2) Expiration of right of access. The 
rights of access in this section must 
not be limited to the required reten-
tion period but shall last as long as the 
records are retained. 

(f) Restrictions on public access. The 
Federal Freedom of Information Act (5 
U.S.C. 552) does not apply to records 
Unless required by Federal, State, or 
local law, grantees and subgrantees are 

not required to permit public access to 
their records. 

§ 12.83 Enforcement. 
(a) Remedies for noncompliance. If a 

grantee or subgrantee materially fails 
to comply with any term of an award, 
whether stated in a Federal statute or 
regulation, an assurance, in a State 
plan or application, a notice of award, 
or elsewhere, the awarding agency may 
take one or more of the following ac-
tions, as appropriate in the cir-
cumstances: 

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the grantee or subgrantee or 
more severe enforcement action by the 
awarding agency, 

(2) Disallow (that is, deny both use of 
funds and matching credit for) all or 
part of the cost of the activity or ac-
tion not in compliance, 

(3) Wholly or partly suspend or ter-
minate the current award for the 
grantee’s or subgrantee’s program, 

(4) Withhold further awards for the 
program, or 

(5) Take other remedies that may be 
legally available. 

(b) Hearings, appeals. In taking an en-
forcement action, the awarding agency 
will provide the grantee or subgrantee 
an opportunity for such hearing, ap-
peal, or other administrative pro-
ceeding to which the grantee or sub-
grantee is entitled under any statute 
or regulation applicable to the action 
involved. 

(c) Effects of suspension and termi-
nation. Costs of grantee or subgrantee 
resulting from obligations incurred by 
the grantee or subgrantee during a sus-
pension or after termination of an 
award are not allowable unless the 
awarding agency expressly authorizes 
them in the notice of suspension or ter-
mination or subsequently. Other grant-
ee or subgrantee costs during suspen-
sion or after termination which are 
necessary and not reasonably avoidable 
are allowable if: 

(1) The costs result from obligations 
which were properly incurred by the 
grantee or subgrantee before the effec-
tive date of suspension or termination, 
are not in anticipation of it, and, in the 
case of a termination, are 
noncancellable, and, 
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(2) The costs would be allowable if 
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination 
takes effect. 

(d) Relationship to Debarment and Sus-
pension. The enforcement remedies 
identified in this section, including 
suspension and termination, do not 
preclude grantee or subgrantee from 
being subject to ‘‘Debarment and Sus-
pension’’ under E.O. 12549 (see § 12.75). 

§ 12.84 Termination for convenience. 

Except as provided in § 12.83 awards 
may be terminated in whole or in part 
only as follows: 

(a) By the awarding agency with the 
consent of the grantee or subgrantee in 
which case the two parties shall agree 
upon the termination conditions, in-
cluding the effective date and in the 
case of partial termination, the portion 
to be terminated, or 

(b) By the grantee or subgrantee 
upon written notification to the award-
ing agency, setting forth the reasons 
for such termination, the effective 
date, and in the case of partial termi-
nation, the portion to be terminated. 
However, if, in the case of a partial ter-
mination, the awarding agency deter-
mines that the remaining portion of 
the award will not accomplish the pur-
poses for which the award was made, 
the awarding agency may terminate 
the award in its entirety under either 
§ 12.83 or paragraph (a) of this section. 

AFTER-THE-GRANT REQUIREMENTS 

§ 12.90 Closeout. 

(a) General. The Federal agency will 
close out the award when it determines 
that all applicable administrative ac-
tions and all required work of the 
grant has been completed. 

(b) Reports. Within 90 days after the 
expiration or termination of the grant, 
the grantee must submit all financial, 
performance, and other reports re-
quired as a condition of the grant. 
Upon request by the grantee, Federal 
agencies may extend this timeframe. 
These may include but are not limited 
to: 

(1) Final performance or progress re-
port. 

(2) Financial Status Report (SF 269) 
or Outlay Report and Request for Re-
imbursement for Construction Pro-
grams (SF–271) (as applicable.) 

(3) Final request for payment (SF– 
270) (if applicable). 

(4) Invention disclosure (if applica-
ble). 

(5) Federally-owned property report: In 
accordance with § 12.72(f), a grantee 
must submit an inventory of all Feder-
ally owned property (as distinct from 
property acquired with grant funds) for 
which it is accountable and request dis-
position instructions from the Federal 
agency of property no longer needed. 

(c) Cost adjustment. The Federal agen-
cy will, within 90 days after receipt of 
reports in paragraph (b) of this section, 
make upward or downward adjust-
ments to the allowable costs. 

(d) Cash adjustments. (1) The Federal 
agency will make prompt payment to 
the grantee for allowable reimbursable 
costs. 

(2) The grantee must immediately re-
fund to the Federal agency any balance 
of unobligated (unencumbered) cash 
advanced that is not authorized to be 
retained for use on other grants. 

§ 12.91 Later disallowances and adjust-
ments. 

The closeout of a grant does not af-
fect: 

(a) The Federal agency’s right to dis-
allow costs and recover funds on the 
basis of a later audit or other review; 

(b) The grantee’s obligation to return 
any funds due as a result of later re-
funds, corrections, or other trans-
actions; 

(c) Records retention as required in 
§ 12.82; 

(d) Property management require-
ments in §§ 12.71 and 12.72; and 

(e) Audit requirements in § 12.66. 

§ 12.92 Collection of amounts due. 

(a) Any funds paid to a grantee in ex-
cess of the amount to which the grant-
ee is finally determined to be entitled 
under the terms of the award con-
stitute a debt to the Federal Govern-
ment. If not paid within a reasonable 
period after demand, the Federal agen-
cy may reduce the debt by: 
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(1) Making an administrative offset 
against other requests for reimburse-
ments, 

(2) Withholding advance payments 
otherwise due to the grantee, or 

(3) Other action permitted by law. 
(b) Except where otherwise provided 

by statutes or regulations, the Federal 
agency will charge interest on an over-
due debt in accordance with the Fed-
eral Claims Collection Standards (4 
CFR Ch. II). The date from which inter-
est is computed is not extended by liti-
gation or the filing of any form of ap-
peal. 

ENTITLEMENTS [RESERVED] 

Subpart D [Reserved] 

Subpart E—Buy American Re-
quirements for Assistance Pro-
grams 

SOURCE: 59 FR 36715, July 19, 1994, unless 
otherwise noted. 

BUY AMERICAN ACT—SUPPLIES 

§ 12.700 Scope. 
This subpart implements section 307 

of the Omnibus Consolidated Appro-
priations Act of 1997 (Public Law 104– 
208, 110 Stat. 3009) and section 501 of the 
Energy and Water Development Appro-
priations Act, 1997 (Public Law 104–206, 
110 Stat. 2984). For awards made under 
the authority of section 307(a) of Public 
Law 104–208, this subpart requires that 
no funds made available in the Act 
may be expended by an entity unless 
the entity agrees that in expending the 
funds the entity will comply with sec-
tions 2 through 4 of the Act of March 3, 
1933 (41 U.S.C. 10a–10c; popularly known 
as the ‘‘Buy American Act’’). It applies 
to procurement contracts under grants 
and cooperative agreements which pro-
vide for the purchase of equipment and 
products. Section 501 of Public Law 
104–206, 110 Stat. 2984, only applies to 
awards made by the Bureau of Rec-
lamation. In addition, for these awards, 
there is only a requirement that in pro-
viding financial assistance to, or enter-
ing into any contract with, any entity 
using funds made available in this Act, 
the Secretary, to the greatest extent 
practicable, will provide to the entity a 

notice describing a statement within 
the Act made by Congress. This state-
ment concerns the sense of the Con-
gress that to the greatest extent prac-
ticable, all equipment and products 
purchased with funds made available in 
the Act, should be American-made. 
Therefore, for Fiscal Year 1997 awards, 
only the requirements in Section 12.700 
and 12.710 will apply to awards made by 
the Bureau of Reclamation. 

[61 FR 68667, Dec. 30, 1996] 

§ 12.705 Definitions. 

Components, as used in this subpart, 
means those articles, materials, and 
supplies incorporated directly into the 
end products. 

Concern, as used in this subpart, 
means any business entity organized 
for profit (even if its ownership is in 
the hands of a nonprofit entity) with a 
place of business located in the United 
States and which makes a significant 
contribution to the U.S. economy 
through payment of taxes and/or use of 
American products, to an individual, 
partnership, corporation, joint venture, 
association, or cooperative. 

Domestic end product, as used in this 
subpart, means (a) an unmanufactured 
end product mined or produced in the 
United States; or (b) an end product 
manufactured in the United States, if 
the cost of its components mined, pro-
duced, or manufactured in the United 
States exceeds 50 percent of the cost of 
all its components. (In determining if 
an end product is domestic, only the 
end product and its components shall 
be considered.) The cost of each compo-
nent includes transportation costs to 
the place of incorporation into the end 
product and any applicable duty 
(whether or not a duty-free entry cer-
tificate is issued). Components of for-
eign origin of the same class or kind 
for which determinations have been 
made in accordance with Section 
12.710(d) (3) and (4) are treated as do-
mestic. Scrap generated, collected, and 
prepared for processing in the United 
States is considered domestic. On ac-
quisitions above $25,000 in value, com-
ponents of Canadian origin are treated 
as domestic. 

Domestic offer, as used in this subpart, 
means an offered price for a domestic 
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end product, including transportation 
to destination. 

End product, as used in this subpart, 
means those articles, materials, and 
supplies to be acquired for public use 
under the grant, cooperative agree-
ment, or procurement contract award-
ed under the grant or cooperative 
agreement. 

Foreign end product, as used in this 
subpart, means an end product other 
than a domestic end product. 

Foreign offer, as used in this subpart, 
means an offered price for a foreign end 
product, including transportation to 
destination and duty (whether or not a 
duty-free entry certificate is issued). 

Instrumentality, as used in this sub-
part, does not include an agency or di-
vision of the government of a country. 

Labor surplus area, as used in this 
subpart, means a geographical area 
identified by the Department of Labor 
in accordance with 20 CFR part 654, 
subpart A, as an area of concentrated 
unemployment or underemployment or 
an area of labor surplus. 

Labor surplus area concern, as used in 
this subpart, means a concern that to-
gether with its first-tier subcontrac-
tors will perform substantially in labor 
surplus areas. Performance is substan-
tially in labor surplus areas if the costs 
incurred under the contract on account 
of manufacturing, production, or per-
formance of appropriate services in 
labor surplus areas exceed 50 percent of 
the contract price. 

United States, as used in this subpart, 
means the states thereof, the District 
of Columbia, and the territories and 
possessions of the United States. 

[59 FR 36715, July 19, 1994, as amended at 61 
FR 68668, Dec. 30, 1996] 

§ 12.710 Policy. 
(a) In the case of any equipment or 

product that may be authorized to be 
purchased with financial assistance 
provided using funds made available 
under Public Law 104–208, it is the 
sense of Congress that entities receiv-
ing the assistance should, in expending 
the assistance, purchase only Amer-
ican-made equipment and products. 

(b) In awarding financial assistance 
under Public Law 104–208, 110 Stat. 3009, 
bureaus and offices excluding the Bu-
reau of Reclamation will provide to 

each recipient of the assistance the fol-
lowing notice: 

NOTICE: Pursuant to sec. 307 of the Omni-
bus Consolidated Appropriations Act of 1997, 
Public Law 104–208, 110 Stat. 3009, please be 
advised of the following: 

In the case of any equipment or product 
that may be authorized to be purchased with 
financial assistance provided using funds 
made available in this act, it is the sense of 
the Congress that entities receiving the as-
sistance should, in expending the assistance, 
purchase only American-made equipment 
and products. 

(c) In awarding financial assistance 
using funds made available under Pub-
lic Law 104–206, to the greatest extent 
practicable, the Bureau of Reclamation 
will provide to each recipient of the as-
sistance the following notice: 

NOTICE: Pursuant to sec. 501 of the Energy 
and Water Development Appropriations Act, 
1997, Public Law 104–206, 110 Stat. 2984, please 
be advised of the following: 

It is the sense of the Congress, that to the 
greatest extent practicable, all equipment 
and products purchased with funds made 
available in this act should be American- 
made. 

(d) The Buy American Act requires 
that only domestic end products be ac-
quired for public use, except articles, 
materials, and supplies— 

(1) For use outside the United States; 
(2) For which the cost would be un-

reasonable, as determined in accord-
ance with § 12.715; 

(3) For which the agency head deter-
mines that domestic preference would 
be inconsistent with the public inter-
est; or 

(4) That are not mined, produced, or 
manufactured in the United States in 
sufficient and reasonable available 
commercial quantities, of a satisfac-
tory quality (see § 12.720). 

(e) The grantee’s contracting officer 
may make a nonavailability deter-
mination under § 12.710(d)(4) for a pro-
curement contract awarded under the 
grant or cooperative agreement if— 

(1) The procurement action was con-
ducted by full and open competition; 

(2) The procurement action was pub-
licly advertised; and 

(3) No offer for a domestic end prod-
uct was received; or 

(f) The head of the grantee’s con-
tracting activity or designee may 
make a nonavailability determination 
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under § 12.710(d)(4) for any cir-
cumstance other than specified in para-
graph (e) of this section. 

[59 FR 36715, July 19, 1994, as amended at 59 
FR 65500, Dec. 20, 1994; 61 FR 39084, July 26, 
1996; 61 FR 68668, Dec. 30, 1996] 

§ 12.715 Evaluating offers. 
(a) Unless the head of the grantee or-

ganization or a designee at a level no 
lower than the grantee’s designated 
awarding official determines otherwise, 
the offered price of a domestic end 
product is unreasonable when the low-
est acceptable domestic offer exceeds 
the lowest acceptable foreign offer (see 
§ 12.705), inclusive of duty, by— 

(1) More than 6 percent, if the domes-
tic offer is from a large business that is 
not a labor surplus area concern; or 

(2) More than 12 percent, if the do-
mestic offer is from a small business 
concern or any labor surplus area con-
cern. 

(b) The evaluation in paragraph (a) of 
this section shall be applied on an 
item-by-item basis or to any group of 
items on which award may be made as 
specifically provided by the solicita-
tion. 

(c) If an award of more than $250,000 
would be made to a domestic concern if 
the 12-percent factor were applied, but 
not if the 6-percent factor were applied, 
the head of the grantee organization or 
a designee at a level no lower than the 
grantee’s designated awarding official 
shall decide whether award to the do-
mestic concern would involve unrea-
sonable cost. 

§ 12.720 Excepted articles, materials, 
and supplies. 

(a) As indicated in the Federal Acqui-
sition Regulation (FAR), one or more 
agencies have determined that the arti-
cles, materials, and supplies on the list 
referred to in paragraph (b) of this sec-
tion are not mined, produced, or manu-
factured in the United States in suffi-
cient and reasonably available com-
mercial quantities of a satisfactory 
quality. This referenced list in para-
graph (b) of this section is furnished for 
information only; an article, material 
or supply listed therein may be treated 
as domestic only when the head of the 
grantee organization or a designee at a 
level no lower than the grantee’s des-

ignated awarding official has made a 
determination that it is not mined, 
produced, or manufactured in the 
United States in sufficient and reason-
ably available quantities of a satisfac-
tory quality. 

(b) Refer to the current list of ex-
cepted articles, materials, and supplies 
in FAR 25.108 (48 CFR 25.108). 

§ 12.725 Solicitation provisions and 
contract clause. 

(a) When quotations are obtained 
orally, vendors shall be informed that 
only domestic end products, other than 
end products excepted on a blanket or 
individual basis (see § 12.720), shall be 
acceptable, unless the price for an of-
fered domestic end product is unrea-
sonable (see § 12.715). 

(b) The grantee awarding officer shall 
insert the clause at § 12.730, Buy Amer-
ican Act—Supplies, in solicitations for 
procurement contracts awarded under 
the grant or cooperative agreement for 
the purchase of supplies, or for services 
involving the furnishing of supplies, for 
use within the United States. 

§ 12.730 Buy American Act—Supplies. 
As prescribed in § 12.725, insert the 

following clause: 

BUY AMERICAN ACT—SUPPLIES 

(a) The Buy American Act (41 U.S.C. 10) 
provides that the Government give pref-
erence to domestic end products. 

Components, as used in this clause, means 
those articles, materials, and supplies incor-
porated directly into the end products. 

Domestic end product, as used in this clause, 
means an unmanufactured end product 
mined or produced in the United States, if 
the cost of its components mined, produced, 
or manufactured in the United States ex-
ceeds 50 percent of the cost of all its compo-
nents. Components of foreign origin of the 
same class or kind as the products referred 
to in paragraphs (b)(2) or (3) of this clause 
shall be treated as domestic. 

End products, as used in this clause, means 
those articles, materials, and supplies to be 
acquired for public use under this contract. 

(b) The contractor shall deliver only do-
mestic end products, except those— 

(1) For use outside the United States; 
(2) That the Government determines are 

not mined, produced, or manufactured in the 
United States in sufficient and reasonably 
available commercial quantities of a satis-
factory quality; 

VerDate Aug<31>2005 10:48 Nov 01, 2006 Jkt 208180 PO 00000 Frm 00351 Fmt 8010 Sfmt 8010 Y:\SGML\208180.XXX 208180cp
ric

e-
se

w
el

l o
n 

P
R

O
D

1P
C

66
 w

ith
 C

F
R



342 

43 CFR Subtitle A (10–1–06 Edition) § 12.800 

(3) For which the head of the grantee orga-
nization or a designee at a level no lower 
than the grantee’s designated awarding offi-
cial determines that domestic preference 
would be inconsistent with the public inter-
est; or 

(4) For which the head of the grantee orga-
nization or a designee at a level no lower 
than the grantee’s designated awarding offi-
cial determines the cost to be unreasonable 
(see § 12.715). 

(End of clause) 

BUY AMERICAN ACT—CONSTRUCTION 
MATERIALS 

§ 12.800 Scope. 
This subpart implements the Buy 

American Act (41 U.S.C. 10). It applies 
to procurement contracts awarded 
under a grant or cooperative agree-
ment for the construction, alteration, 
or repair of any public building or pub-
lic work in the United States. 

§ 12.805 Definitions. 
Components, as used in this subpart, 

means those articles, materials, and 
supplies incorporated directly into con-
struction materials. 

Construction, as used in this subpart, 
means construction, alteration, or re-
pair of any public building or public 
work in the United States. 

Construction materials, as used in this 
subpart, means an article, material, 
and supply brought to the construction 
site for incorporation into the building 
or work. 

Construction material also includes 
an item brought to the site pre-assem-
bled from articles, materials, and sup-
plies. However, emergency life safety 
systems, such as emergency lighting, 
fire alarm, and audio evacuation sys-
tems, which are discrete systems incor-
porated into a public building or work 
and which are produced as a complete 
system, shall be evaluated as a single 
and distinct construction material re-
gardless of when or how the individual 
parts or components of such systems 
are delivered to the construction site. 

Domestic construction material, as used 
in this section, means: (a) An unmanu-
factured construction material mined 
or produced in the United States, or (b) 
a construction material manufactured 
in the United States, if the cost of its 
components mined, produced, or manu-

factured in the United States exceeds 
50 percent of the cost of all its compo-
nents. (In determining whether a con-
struction material is domestic, only 
the construction material and its com-
ponents shall be considered.) The cost 
of each component includes transpor-
tation costs to the place of incorpora-
tion into the construction material and 
any applicable duty (whether or not a 
duty-free entry certificate is issued). 
Components of foreign origin of the 
same class or kind for which deter-
minations have been made in accord-
ance with § 12.810(a)(3) are treated as 
domestic. 

Foreign construction material, as used 
in this section, means as construction 
material other than a domestic con-
struction material. 

United States (see § 12.705). 

§ 12.810 Policy. 
(a) The Buy American Act requires 

that only domestic construction mate-
rials be used in construction in the 
United States, except when— 

(1) The cost would be unreasonable as 
determined in accordance with § 12.815; 

(2) The head of the grantee organiza-
tion or a designee at a level no lower 
than the grantee’s designated awarding 
official determines that use of a par-
ticular domestic construction material 
would be impracticable; or 

(3) The head of the grantee organiza-
tion or a designee at a level no lower 
than the grantee’s designated awarding 
official determines the construction 
material is not mined, produced, or 
manufactured in the United States in 
sufficient and reasonably available 
commercial quantities of a satisfactory 
quality (see § 12.720). 

(b) When it is determined for any rea-
sons stated in this section that certain 
foreign construction materials may be 
used, the excepted materials shall be 
listed in the agreement. Findings justi-
fying the exception shall be available 
for public inspection. 

§ 12.815 Evaluating offers. 
(a) The restrictions of the Buy Amer-

ican Act do not apply when the head of 
the grantee organization or a designee 
at a level no lower than the grantee’s 
designated awarding official deter-
mines that using a particular domestic 
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construction material would unreason-
ably increase the cost or would be im-
practicable. 

(b) When proposed awards are sub-
mitted to the head of the grantee orga-
nization or a designee at a level no 
lower than the grantee’s designated 
awarding official for approval, each 
submission shall include a description 
of the materials, including unit and 
quantity, estimated costs, location of 
the construction project, name and ad-
dress of the proposed contractor, and a 
detailed justification of the imprac-
ticability of using domestic materials. 

§ 12.820 Violations. 
Violation of the Buy American Act in 

the performance of a procurement con-
struction contract under a grant or co-
operative agreement is a cause for de-
barment. Information concerning a 
failure to comply with the clause at 
§ 12.830, Buy American Act—Construc-
tion Materials, shall be promptly re-
ported, investigated, and referred, 
when appropriate to the appropriate 
U.S. Department of the Interior em-
ployee responsible for administering 
the grant or cooperative agreement. 
(For debarment procedures, see subpart 
D of this part). 

§ 12.825 Solicitation provision and con-
tract clause. 

The grantee awarding official shall 
insert the clause at § 12.830, Buy Amer-
ican Act—Construction Materials, in 
solicitations for procurement contracts 
awarded under a grant or cooperative 
agreement for construction inside the 
United States. 

§ 12.830 Buy American Act—Construc-
tion materials. 

As prescribed in § 12.825, insert the 
following clause in solicitations for 
procurement contracts awarded under 
a grant or cooperative agreement for 
construction inside the United States: 

BUY AMERICAN ACT—CONSTRUCTION 
MATERIALS 

(a) The Buy American Act (41 U.S.C. 10) 
provides that the Government give pref-
erence to domestic construction material. 

Components, used in this clause, means 
those articles, materials, and supplies incor-
porated directly into construction materials. 

Construction material, as used in this clause, 
means an article, material, or supply 
brought to the construction site for incorpo-
ration into the building or work. Construc-
tion material also includes an item brought 
to the site pre-assembled from articles, ma-
terials or supplies. However, emergency life 
safety systems, such as emergency lighting, 
fire alarm, and audio evacuation systems, 
which are discrete systems incorporated into 
a public building or work and which are pro-
duced as a complete system, shall be evalu-
ated as a single and distinct construction 
material regardless of when or how the indi-
vidual parts or components of such systems 
are delivered to the construction site. 

Domestic construction material, as used in 
this clause, means (a) an unmanufactured 
construction material mined or produced in 
the United States, or (b) a construction ma-
terial manufactured in the United States, if 
the cost of its components mined, produced, 
or manufactured in the United States ex-
ceeds 50 percent of the cost of all its compo-
nents. Components of foreign origin of the 
same class or kind as the construction mate-
rials determined to be unavailable pursuant 
to § 12.810(a)(3) of 43 CFR part 12, subpart E 
shall be treated as domestic. 

(b) The contractor agrees that only domes-
tic construction material will be used by the 
contractor, subcontractors, materialmen, 
and suppliers in the performance of this 
agreement, except for foreign construction 
materials, if any, listed in this agreement. 

(End of clause) 

Subpart F—Uniform Administrative 
Requirements for Grants and 
Agreements With Institutions 
of Higher Education, Hospitals, 
and Other Non-Profit Organi-
zations 

SOURCE: 60 FR 17238, Apr. 5, 1995, unless 
otherwise noted. 

GENERAL 

§ 12.901 Purpose. 

This subpart establishes uniform ad-
ministrative requirements for Federal 
grants and agreements awarded to in-
stitutions of higher education, hos-
pitals, and other non-profit organiza-
tions. 
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§ 12.902 Definitions. 

Accrued expenditures means the 
charges incurred by the recipient dur-
ing a given period requiring the provi-
sion of funds for: 

(1) Goods and other tangible property 
received; 

(2) Services performed by employees, 
contractors, subrecipients, and other 
payees; and, 

(3) Other amounts becoming owed 
under programs for which no current 
services or performance is required. 

Accrued income means the sum of: 
(1) Earnings during a given period 

from: 
(i) Services performed by the recipi-

ent, and 
(ii) Goods and other tangible prop-

erty delivered to purchasers, and 
(2) Amounts becoming owed to the 

recipient for which no current services 
or performance is required by the re-
cipient. 

Acquisition cost of equipment means 
the net invoice price of the equipment, 
including the cost of modifications, at-
tachments, accessories, or auxiliary 
apparatus necessary to make the prop-
erty usable for the purpose for which it 
was acquired. Other charges, such as 
the cost of installation, transportation, 
taxes, duty or protective in-transit in-
surance, shall be included or excluded 
from the unit acquisition cost in ac-
cordance with the recipient’s regular 
accounting practices. 

Advance means a payment made by 
Treasury check or other appropriate 
payment mechanism to a recipient 
upon its request either before outlays 
are made by the recipient or through 
the use of predetermined payment 
schedules. 

Award means financial assistance 
that provides support or stimulation to 
accomplish a public purpose. Awards 
include grants and other agreements in 
the form of money or property in lieu 
of money, by the Federal Government 
to an eligible recipient. The term does 
not include: technical assistance, 
which provides services instead of 
money; other assistance in the form of 
loans, loan guarantees, interest sub-
sidies, or insurance; direct payments of 
any kind to individuals; and, contracts 
which are required to be entered into 

and administered under procurement 
laws and regulations. 

Cash contributions means the recipi-
ent’s cash outlay, including the outlay 
of money contributed to the recipient 
by third parties. 

Closeout means the process by which 
a Federal agency determines that all 
applicable administrative actions and 
all required work of the award have 
been completed by the recipient and 
Federal awarding agency. 

Contract means a procurement con-
tract under an award or subaward, and 
a procurement subcontract under a re-
cipient’s or subrecipient’s contract. 

Cost sharing or matching means that 
portion of project or program costs not 
borne by the Federal Government. 

Date of completion means the date on 
which all work under an award is com-
pleted or the date on the award docu-
ment, or any supplement or amend-
ment thereto, on which Federal spon-
sorship ends. 

Disallowed costs means those charges 
to an award that the Federal awarding 
agency determines to be unallowable, 
in accordance with the applicable Fed-
eral cost principles or other terms and 
conditions contained in the award. 

Equipment means tangible nonexpend-
able personal property including ex-
empt property charged directly to the 
award having a useful life of more than 
one year and an acquisition cost of 
$5,000 or more per unit. However, con-
sistent with recipient policy, lower 
limits may be established. 

Excess property means property under 
the control of any Federal awarding 
agency that, as determined by the Sec-
retary, is no longer required for its 
needs or the discharge of its respon-
sibilities. 

Exempt property means tangible per-
sonal property acquired in whole or in 
part with Federal funds, where the 
Federal awarding agency has statutory 
authority to vest title in the recipient 
without further obligation to the Fed-
eral Government. An example of ex-
empt property authority is contained 
in the Federal Grant and Cooperative 
Agreement Act (31 U.S.C. 6306), for 
property acquired under an award to 
conduct basic or applied research by a 
non-profit institution of higher edu-
cation or non-profit organization 
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whose principal purpose is conducting 
scientific research. 

Federal funds authorized means the 
total amount of Federal funds obli-
gated by the Federal Government for 
use by the recipient. This amount may 
include any authorized carryover of un-
obligated funds from prior funding pe-
riods when permitted by agency regula-
tions or agency implementing instruc-
tions. 

Federal share of real property, equip-
ment, or supplies means that percent-
age of the property’s acquisition costs 
and any improvement expenditures 
paid with Federal funds. 

Funding period means the period of 
time when Federal funding is available 
for obligation by the recipient. 

Intangible property and debt instru-
ments means, but is not limited to, 
trademarks, copyrights, patents and 
patent applications and such property 
as loans, notes and other debt instru-
ments, lease agreements, stock and 
other instruments of property owner-
ship, whether considered tangible or in-
tangible. 

Obligations means the amounts of or-
ders placed, contracts and grants 
awarded, services received and similar 
transactions during a given period that 
require payment by the recipient dur-
ing the same or a future period. 

Outlays or expenditures means charges 
made to the project or program. They 
may be reported on a cash or accrual 
basis. For reports prepared on a cash 
basis, outlays are the sum of cash dis-
bursements for direct charges for goods 
and services, the amount of indirect ex-
pense charged, the value of third party 
in-kind contributions applied and the 
amount of cash advances and payments 
made to subrecipients. For reports pre-
pared on an accrual basis, outlays are 
the sum of: cash disbursements for di-
rect charges for goods and services; the 
amount of indirect expense incurred; 
the value of in-kind contributions ap-
plied; and the net increase (or de-
crease) in the amounts owed by the re-
cipient for goods and other property re-
ceived, for services performed by em-
ployees, contractors, subrecipients and 
other payees and other amounts be-
coming owed under programs for which 
no current services or performance are 
required. 

Personal property means property of 
any kind except real property. It may 
be tangible, having physical existence, 
or intangible, having no physical exist-
ence, such as copyrights, patents, or 
securities. 

Prior approval means written ap-
proval by an authorized official evi-
dencing prior consent. 

Program income means gross income 
earned by the recipient that is directly 
generated by a supported activity or 
earned as a result of the award (see ex-
clusions in § 12.924 (e) and (h)). Program 
income includes, but is not limited to, 
income from fees for services per-
formed, the use or rental of real or per-
sonal property acquired under Feder-
ally-funded projects, the sale of com-
modities or items fabricated under an 
award, license fees and royalties on pa-
tients and copyrights, and interest on 
loans made with award funds. Interest 
earned on advances of Federal funds is 
not program income. Except as other-
wise provided in Federal awarding 
agency regulations or the terms and 
conditions of the award, program in-
come does not include the receipt of 
principal on loans, rebates, credits, dis-
counts, etc., or interest earned on any 
of them. 

Project costs means all allowable 
costs, as set forth in the applicable 
Federal cost principles, incurred by a 
recipient and the value of the contribu-
tions made by third parties in accom-
plishing the objectives of the award 
during the project period. 

Project period means the period estab-
lished in the award document during 
which Federal sponsorship begins and 
ends. 

Property means, unless otherwise 
stated, real property, equipment, sup-
plies, intangible property and debt in-
struments. 

Real property means land, including 
land improvements, structures and ap-
purtenances thereto, but excludes mov-
able machinery and equipment. 

Recipient means an organization re-
ceiving financial assistance directly 
from Federal awarding agencies to 
carry out a project or program. The 
term includes public and private insti-
tutions of higher education, public and 
private hospitals, and other quasi-pub-
lic and private non-profit organizations 
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such as, but not limited to, community 
action agencies, research institutes, 
educational associations, and health 
centers. The term may include, at the 
discretion of the Federal awarding 
agency, foreign or international orga-
nizations (such as agencies of the 
United Nations) which are recipients, 
subrecipients, or contractors or sub-
contractors of recipients or subrecipi-
ents. The term does not include gov-
ernment-owned contractor-operated fa-
cilities or research centers providing 
continued support for mission-oriented, 
large-scale programs that are govern-
ment-owned or controlled, or are des-
ignated as Federally-funded research 
and development centers. 

Research and development means all 
research activities, both basic and ap-
plied, and all development activities 
that are supported at universities, col-
leges, and other non-profit institu-
tions. 

(1) Research is defined as a systematic 
study directed toward fuller scientific 
knowledge or understanding of the sub-
ject studied. 

(2) Development is the systematic use 
of knowledge and understanding gained 
from research directed toward the pro-
duction of useful materials, devices, 
systems, or methods, including design 
and development of prototypes and 
processes. The term research also in-
cludes activities involving the training 
of individuals in research techniques 
where such activities utilize the same 
facilities as other research and devel-
opment activities and where such ac-
tivities are not included in the instruc-
tion function. 

Small awards means a grant or coop-
erative agreement not exceeding the 
small purchase threshold fixed at 41 
U.S.C. 403(11) (currently $100,000). 

Subaward means an award of finan-
cial assistance in the form of money, or 
property in lieu of money, made under 
an award by a recipient to an eligible 
subrecipient or by a subrecipient to a 
lower tier subrecipient. The term in-
cludes financial assistance when pro-
vided by any legal agreement, even if 
the agreement is called a contract, but 
does not include procurement of goods 
and services nor does it include any 
form of assistance which is excluded 

from the definition of ‘‘award’’ in this 
section. 

Subrecipient means the legal entity to 
which a subaward is made and which is 
accountable to the recipient for the use 
of the funds provided. The term may 
include foreign or international organi-
zations (such as agencies of the United 
Nations) at the discretion of the Fed-
eral awarding agency. 

Supplies means all personal property 
excluding equipment, intangible prop-
erty, and debt instruments as defined 
in this section, and inventions of a con-
tractor conceived or first actually re-
duced to practice in the performance of 
work under a funding agreement 
(‘‘subject inventions’’), as defined in 37 
CFR part 401, ‘‘Rights to Inventions 
Made by Nonprofit Organizations and 
Small Business Firms Under Govern-
ment Grants, Contracts, and Coopera-
tive Agreements.’’ 

Suspension means an action by a Fed-
eral awarding agency that temporarily 
withdraws Federal sponsorship under 
an award, pending corrective action by 
the recipient or pending a decision to 
terminate the award by the Federal 
awarding agency. Suspension of an 
award is a separate action from suspen-
sion under the Department of the Inte-
rior Regulations implementing E.O.’s 
12549 and 12689, ‘‘Debarment and Sus-
pension.’’ See subpart D of 43 CFR part 
12. 

Termination means the cancellation 
of Federal sponsorship, in whole or in 
part, under an agreement at any time 
prior to the date of completion. 

Third party in-kind contributions 
means the value of noncash contribu-
tions provided by non-Federal third 
parties. Third party in-kind contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of 
goods and services directly benefiting 
and specifically identifiable to the 
project or program. 

Unliquidated obligations, for financial 
reports prepared on a cash basis, means 
the amount of obligations incurred by 
the recipient that have not been paid. 
For reports prepared on an accrued ex-
penditure basis, they represent the 
amount of obligations incurred by the 
recipient for which an outlay has not 
been recorded. 
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Unobligated balance means the por-
tion of the funds authorized by Federal 
awarding agency that has not been ob-
ligated by the recipient and is deter-
mined by deducting the cumulative ob-
ligations from the cumulative funds 
authorized. 

Unrecovered indirect cost means the 
difference between the amount awarded 
and the amount which could have been 
awarded under the recipient’s approved 
negotiated indirect cost rate. 

Working capital advance means a pro-
cedure whereby funds are advanced to 
the recipient to cover its estimated 
disbursement needs for a given initial 
period. 

§ 12.903 Effect on other issuances. 
For awards subject to this subpart, 

all administrative requirements of 
codified program regulations, program 
manuals, handbooks and other non-
regulatory materials which are incon-
sistent with the requirements of this 
subpart shall be superseded, except to 
the extent they are required by stat-
ute, or authorized in accordance with 
the deviations provision in Section 
12.904. 

§ 12.904 Deviations. 
The Office of Management and Budg-

et (OMB) may grant exceptions for 
classes of grants or recipients subject 
to the requirements of this subpart 
when exceptions are not prohibited by 
statute. However, in the interest of 
maximum uniformity, exceptions from 
the requirements of this subpart shall 
be permitted only in unusual cir-
cumstances. Federal awarding agencies 
may apply more restrictive require-
ments to a class of recipients when ap-
proved by OMB. All requests for class 
deviations shall be processed through 
the Assistant Secretary-Policy, Man-
agement, and Budget. Federal award-
ing agencies may apply less restrictive 
requirements when awarding small 
awards, except for those requirements 
which are statutory. Exceptions on a 
case-by-case basis may also be made by 
Federal awarding agencies. Bureau/of-
fice application of less restrictive re-
quirements when awarding small 
awards, except for those requirements 
which are statutory, as well as excep-
tions on a case-by-case basis, will be 

handled by designated officials identi-
fied in bureau/office procedures. 

§ 12.905 Subawards. 

Unless sections of this subpart spe-
cifically exclude subrecipients from 
coverage, the provisions of this subpart 
shall be applied to subrecipients per-
forming work under awards if such sub-
recipients are institutions of higher 
education, hospitals, or other non-prof-
it organizations. State and local gov-
ernment subrecipients are subject to 
the provisions of regulations imple-
menting the grants management com-
mon rule, ‘‘Uniform Administrative 
Requirements for Grants and Coopera-
tive Agreements to State and Local 
Governments,’’ 43 CFR part 12. 

PRE-AWARD REQUIREMENTS 

§ 12.910 Purpose. 

Sections 12.011 through 12.917 pre-
scribe forms and instructions and other 
pre-award matters to be used in apply-
ing for Federal awards. 

§ 12.911 Pre-award policies. 

(a) Use of Grants and Cooperative 
Agreements, and Contracts. In each in-
stance, the Federal awarding agency 
shall decide on the appropriate award 
instrument (i.e., grant, cooperative 
agreement, or contract). The Federal 
Grant and Cooperative Agreement Act 
(31 U.S.C. 6301–6308) governs the use of 
grants, cooperative agreements and 
contracts. A grant or cooperative 
agreement shall be used only when the 
principal purpose of a transaction is to 
accomplish a public purpose of support 
or stimulation authorized by Federal 
statute. The statutory criterion for 
choosing between grants and coopera-
tive agreements is that for the latter, 
‘‘substantial involvement is expected 
between the executive agency and the 
State, local government, or other re-
cipient when carrying out the activity 
contemplated in the agreement.’’ Con-
tracts shall be used when the principal 
purpose is acquisition of property or 
services for the direct benefit or use of 
the Federal Government. 

(b) Public Notice and Priority Setting. 
Federal awarding agencies shall notify 
the public of their funding priorities 
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for discretionary grant programs, un-
less funding priorities are established 
by Federal statute. 

§ 12.912 Forms for applying for Fed-
eral assistance. 

(a) Federal awarding agencies shall 
comply with the applicable report 
clearance requirements of 5 CFR part 
1320, ‘‘Controlling Paperwork Burdens 
on the Public,’’ with regard to all 
forms used by the Federal awarding 
agency in place of or as a supplement 
to the Standard Form 424 (SF–424) se-
ries. 

(b) Applicants shall use the SF–424 
series or those forms and instructions 
prescribed by the Federal awarding 
agency. 

(c) For Federal programs covered by 
E.O. 12372, ‘‘Intergovernmental Review 
of Federal Programs,’’ the applicant 
shall complete the appropriate sections 
of the SF–424 (Application for Federal 
Assistance) indicating whether the ap-
plication was subject to review by the 
State Single Point of Contact (SPOC). 
The name and address of the SPOC for 
a particular State can be obtained from 
the Federal awarding agency or the 
Catalog of Federal Domestic Assistance. 
The SPOC shall advise the applicant 
whether the program for which applica-
tion is made has been selected by that 
State for review. (See also 43 CFR part 
9). 

(d) Federal awarding agencies that do 
not use the SF–424 form will indicate 
whether the application is subject to 
review by the State under E.O. 12372. 

§ 12.913 Debarment and suspension. 
Federal awarding agencies and re-

cipients shall comply with the non-
procurement debarment and suspension 
common rule implementing E.O.s 12549 
and 12689, ‘‘Debarment and Suspen-
sion,’’ subpart D of 43 CFR part 12. This 
common rule restricts subawards and 
contracts with certain parties that are 
debarred, suspended or otherwise ex-
cluded from or ineligible for participa-
tion in Federal assistance programs or 
activities. 

§ 12.914 Special award conditions. 
(a) Federal awarding agencies may 

impose additional requirements as 
needed, if an applicant or recipient: 

(1) Has a history of poor performance; 
(2) Is not financially stable; 
(3) Has a management system that 

does not meet the standards prescribed 
in this part; 

(4) Has not conformed to the terms 
and conditions of a previous award; or 

(5) Is not otherwise responsible. 
(b) Additional requirements may 

only be imposed provided that the ap-
plicant or recipient is notified in writ-
ing as to: 

(1) The nature of the additional re-
quirements; 

(2) The reason why the additional re-
quirements are being imposed; 

(3) The nature of the corrective ac-
tion needed; 

(4) The time allowed for completing 
the corrective actions; and 

(5) The method for requesting recon-
sideration of the additional require-
ments imposed. 

(c) Any special conditions shall be 
promptly removed once the conditions 
that prompted them have been cor-
rected. 

§ 12.915 Metric system of measure-
ment. 

The Metric Conversion Act, as 
amended by the Omnibus Trade and 
Competitiveness Act (15 U.S.C. 205) de-
clares that the metric system is the 
preferred measurement system for U.S. 
trade and commerce. The Act requires 
each Federal agency to establish a date 
or dates in consultation with the Sec-
retary of Commerce when the metric 
system of measurement will be used in 
the agency’s procurements, grants, and 
other business-related activities. Met-
ric implementation may take longer 
where the use of the system is initially 
impractical or likely to cause signifi-
cant inefficiencies in the accomplish-
ment of Federally-funded activities. 
Federal awarding agencies will follow 
the provisions of E.O. 12770, ‘‘Metric 
usage in Federal Government Pro-
grams.’’ When applicable, the awarding 
agency shall request that measure-
ment-sensitive information to be in-
cluded as part of the application, be ex-
pressed in metric units. When required 
by the awarding agency, for grants to 
recipients, the following term and con-
dition will be incorporated into the 
grant: 
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PROVISION 

All progress and final reports, other re-
ports, or 

All progress and final reports, other re-
ports, or publications produced under this 
award shall employ the metric system of 
measurements to the maximum extent prac-
ticable. Both metric and inch-pound units 
(dual units) may be used if necessary during 
any transition period(s). However, the recipi-
ent may use non-metric measurements to 
the extent that the recipient has supporting 
documentation that the use of metric meas-
urements is impracticable or is likely to 
cause significant inefficiencies or loss of 
markets to the recipient, such as when for-
eign competitors are producing competing 
products in non-metric units. 

(End of provision) 

§ 12.916 Resource Conservation and 
Recovery Act (RCRA) (Pub. L. 94– 
580 codified at 42 U.S.C. 6962). 

Under the Act, any State agency or 
agency of a political subdivision of a 
State that is using appropriated Fed-
eral funds must comply with section 
6002 of RCRA. Section 6002 of RCRA re-
quires that preference be given in pro-
curement programs to the purchase of 
specific products containing recycled 
materials identified in guidelines de-
veloped by the Environmental Protec-
tion Agency (EPA) (40 CFR parts 247– 
254). Accordingly, State and local insti-
tutions of higher education and hos-
pitals that receive direct Federal 
awards or other Federal funds shall 
give preference in their procurement 
programs funded with Federal funds to 
the purchase of recycled products pur-
suant to the EPA guidelines. 

§ 12.917 Certifications and representa-
tions. 

Unless prohibited by statute or codi-
fied regulation, each Federal awarding 
agency is authorized and encouraged to 
allow recipients to submit certifi-
cations and representations required 
by statute, executive order, or regula-
tion on an annual basis, if the recipi-
ents have ongoing and continuing rela-
tionships with the agency. Annual cer-
tifications and representations shall be 
signed by responsible officials with the 
authority to ensure recipients’ compli-
ance with the pertinent requirements. 

POST-AWARD REQUIREMENTS 

Financial and Program Management 

§ 12.920 Purpose of financial and pro-
gram management. 

Sections 12.921 through 12.928 pre-
scribe standards for financial manage-
ment systems, methods for making 
payments and rules for: satisfying cost 
sharing and matching requirements, 
accounting for program income, budget 
revision approvals, making audits, de-
termining allowability of cost, and es-
tablishing fund availability. 

§ 12.921 Standards for financial man-
agement systems. 

(a) Federal awarding agencies shall 
require recipients to relate financial 
data to performance data and develop 
unit cost information whenever prac-
tical. 

(b) Recipients’ financial management 
systems shall provide for the following: 

(1) Accurate, current and complete 
disclosure of the financial results of 
each Federally-sponsored project or 
program in accordance with the report-
ing requirements set forth in § 12.952. If 
a Federal awarding agency requires re-
porting on an accrual basis from a re-
cipient that maintains its records on 
other than an accrual basis, the recipi-
ent shall not be required to establish 
an accrual accounting system. These 
recipients may develop such accrual 
data for their reports on the basis of an 
analysis of the documentation on hand. 

(2) Records that identify adequately 
the source and application of funds for 
Federally-sponsored activities. These 
records shall contain information per-
taining to Federal awards, authoriza-
tions, obligations, unobligated bal-
ances, assets, outlays, income and in-
terest. 

(3) Effective control over and ac-
countability for all funds, property and 
other assets. Recipients shall ade-
quately safeguard all such assets and 
assure they are used solely for author-
ized purposes. 

(4) Comparison of outlays with budg-
et amounts for each award. Whenever 
appropriate, financial information 
should be related to performance and 
unit cost data. 
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(5) Written procedures to minimize 
the time elapsing between the transfer 
of funds to the recipient from the U.S. 
Treasury and the issuance or redemp-
tion of checks, warrants or payments 
by other means for program purposes 
by the recipient. To the extent that the 
provisions of the Cash Management Im-
provement Act (CMIA) (31 U.S.C. 6501 
note) govern, payment methods of 
State agencies, instrumentalities, and 
fiscal agents shall be consistent with 
CMIA Treasury-State Agreements or 
the CMIA default procedures codified 
at 31 CFR part 205, ‘‘Withdrawal of 
Cash from the Treasury for Advances 
under Federal Grant and Other Pro-
grams.’’ 

(6) Written procedures for deter-
mining the reasonableness, allocability 
and allowability of costs in accordance 
with the provisions of the applicable 
Federal cost principles and the terms 
and conditions of the award. 

(7) Accounting records, including 
cost accounting records, that are sup-
ported by source documentation. 

(c) Where the Federal Government 
guarantees or insures the repayment of 
money borrowed by the recipient, the 
Federal awarding agency, at its discre-
tion, may require adequate bonding 
and insurance if the bonding and insur-
ance requirements of the recipient are 
not deemed adequate to protect the in-
terest of the Federal Government. 

(d) The Federal awarding agency may 
require adequate fidelity bond coverage 
where the recipient lacks sufficient 
coverage to protect the Federal Gov-
ernment’s interest. 

(e) Where bonds are required in the 
situations described above in § 12.921 (c) 
and (d), the bonds shall be obtained 
from companies holding certificates of 
authority as acceptable sureties, as 
prescribed in 31 CFR part 223, ‘‘Surety 
Companies Doing Business with the 
United States.’’ 

§ 12.922 Payment. 
(a) Payment methods shall minimize 

the time elapsing between the transfer 
of funds from the United States Treas-
ury and the issuance or redemption of 
checks, warrants, or payment by other 
means by the recipients. Payment 
methods of State agencies or instru-
mentalities shall be consistent with 

Treasury-State CMIA agreements or 
default procedures codified at 31 CFR 
part 205. 

(b) Recipients are to be paid in ad-
vance, provided they maintain or dem-
onstrate the willingness to maintain or 
demonstrate written procedures that 
minimize the time elapsing between 
the transfer of funds and disbursement 
by the recipient, and financial manage-
ment systems that meet the standards 
for fund control and accountability as 
established in § 12.921. Cash advances to 
a recipient organization shall be lim-
ited to the minimum amounts needed 
and be timed to be in accordance with 
the actual, immediate cash require-
ments of the recipient organization in 
carrying out the purposes of the ap-
proved program or project. The timing 
and amount of cash advances shall be 
as close as is administratively feasible 
to the actual disbursements by the re-
cipient organization for direct program 
or project costs and the proportionate 
share of any allowable indirect costs. 

(c) Whenever possible, advances will 
be consolidated to cover anticipated 
cash needs for all awards made by the 
Federal awarding agency to the recipi-
ent. 

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury 
check and electronic funds transfer. 

(2) Advance payment mechanisms are 
subject to 31 CFR part 205. 

(3) Recipients shall be authorized to 
submit requests for advances and reim-
bursements at least monthly when 
electronic fund transfers are not used. 

(d) Requests for Treasury check ad-
vance payment shall be submitted on 
SF–270, ‘‘Request for Advance or Reim-
bursement,’’ or other forms as may be 
authorized by OMB. This form is not to 
be used when Treasury check advance 
payments are made to the recipient 
automatically through the use of a pre-
determined payment schedule or if pre-
cluded by special Federal awarding 
agency instructions for electronic 
funds transfer. 

(e) Reimbursement is the preferred 
method when the requirements in para-
graph (b) of this section cannot be met. 
Federal awarding agencies may also 
use this method on any construction 
agreement, or if the major portion of 
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the construction project is accom-
plished through private market financ-
ing or Federal loans, and the Federal 
assistance constitutes a minor portion 
of the project. 

(1) When the reimbursement method 
is used, the Federal awarding agency 
shall make payment within 30 days 
after receipt of the billing, unless the 
billing is improper. 

(2) Recipients shall be authorized to 
submit a request for reimbursement at 
least monthly when electronic funds 
transfers are not used. 

(f) If a recipient cannot meet the cri-
teria for advance payments and the 
Federal awarding agency has deter-
mined that reimbursement is not fea-
sible because the recipient lacks suffi-
cient working capital, the Federal 
awarding agency may provide cash on a 
working capital advance basis. Under 
this procedure, the Federal awarding 
agency shall advance cash to the re-
cipient to cover its estimated disburse-
ment needs for an initial period gen-
erally geared to the awardee’s dis-
bursing cycle. Thereafter, the Federal 
awarding agency shall reimburse the 
recipient for its actual cash disburse-
ments. The working capital advance 
method of payment shall not be used 
for recipients unwilling or unable to 
provide timely advances to their sub-
recipient to meet the subrecipient’s ac-
tual cash disbursements. 

(g) To the extent available, recipi-
ents shall disburse funds available from 
repayments to and interest earned on a 
revolving fund, program income, re-
bates, refunds, contract settlements, 
audit recoveries and interest earned on 
such funds before requesting additional 
cash payments. 

(h) Unless otherwise required by stat-
ute, Federal awarding agencies shall 
not withhold payments for proper 
charges made by recipients at any time 
during the project period unless para-
graph (h)(1) or (h)(2) of this section 
apply: 

(1) A recipient has failed to comply 
with the project objectives, the terms 
and conditions of the award, or Federal 
reporting requirements; or 

(2) The recipient or subrecipient is 
delinquent in a debt to the United 
States as defined in OMB Circular A– 
129, ‘‘Managing Federal Credit Pro-

grams.’’ Under such conditions, the 
Federal awarding agency may, upon 
reasonable notice, inform the recipient 
that payments shall not be made for 
obligations incurred after a specified 
date until the conditions are corrected 
or the indebtedness to the Federal Gov-
ernment is liquidated. 

(i) Standards governing the use of 
banks and other institutions as deposi-
tories of funds advanced under awards 
are as follows. 

(1) Except for situations described in 
paragraph (i)(2) of this section, Federal 
awarding agencies shall not require 
separate depository accounts for funds 
provided to a recipient or establish any 
eligibility requirements for deposi-
tories for funds provided to a recipient. 
However, recipients must be able to ac-
count for the receipt, obligation and 
expenditure of funds. 

(2) Advances of Federal funds shall be 
deposited and maintained in insured 
accounts whenever possible. 

(j) Consistent with the national goal 
of expanding opportunities for women- 
owned and minority-owned business en-
terprises, recipients are encouraged to 
use women-owned and minority-owned 
banks (a bank which is owned at least 
50 percent by women or minority group 
members). 

(k) Recipients shall maintain ad-
vances of Federal funds in interest 
bearing accounts, unless paragraph (k) 
(1), (2) or (3) apply: 

(1) The recipient receives less than 
$120,000 in Federal awards per year. 

(2) The best reasonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of $250 
per year on Federal cash balances. 

(3) The depository would require an 
average or minimum balance so high 
that it would not be feasible within the 
expected Federal and non-Federal cash 
resources. 

(l) For those entities where CMIA 
and its implementing regulations do 
not apply, interest earned on Federal 
advances deposited in interest bearing 
accounts shall be remitted annually to 
Department of Health and Human 
Services, Payment Management Sys-
tem, P.O. Box 6021, Rockville, MD 
20852. Interest amounts up to $250 per 
year may be retained by the recipient 
for administrative expense. In keeping 
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with Electronic Funds Transfer rules, 
(31 CFR part 206), interest should be re-
mitted to the HHS Payment Manage-
ment System through an electronic 
medium such as the FEDWIRE Deposit 
system. Recipients which do not have 
this capability should use a check. 
State universities and hospitals shall 
comply with CMIA, as it pertains to in-
terest. If an entity subject to CMIA 
uses its own funds to pay pre-award 
costs for discretionary awards without 
prior written approval from the Fed-
eral awarding agency, it waives its 
right to recover the interest under 
CMIA. 

(m) Except as noted elsewhere in this 
subpart, only the following forms shall 
be authorized for the recipients in re-
questing advances and reimburse-
ments. Federal agencies shall not re-
quire more than an original and two 
copies of these forms. 

(1) SF–270, Request for Advance or 
Reimbursement. Each Federal award-
ing agency shall adopt the SF–270 as a 
standard form for all nonconstruction 
programs where electronic funds trans-
fer or predetermined advance methods 
are not used. Federal awarding agen-
cies, however, have the option of using 
this form for construction programs in 
lieu of the SF–271, ‘‘Outlay Report and 
Request for Reimbursement for Con-
struction Programs.’’ 

(2) SF–271, Outlay Report and Re-
quest for Reimbursement for Construc-
tion Programs. Each Federal awarding 
agency shall adopt the SF–271 as the 
standard form to be used for requesting 
reimbursement for construction pro-
grams. However, a Federal awarding 
agency may substitute the SF–270 
when the Federal awarding agency de-
termines that it provides adequate in-
formation to meet Federal needs. 

§ 12.923 Cost sharing or matching. 
(a) All contributions, including cash 

and third party in-kind, shall be ac-
cepted as part of the recipient’s cost 
sharing or matching when such con-
tributions meet all of the following cri-
teria: 

(1) Are verifiable from the recipient’s 
records. 

(2) Are not included as contributions 
for any other Federally-assisted 
project or program. 

(3) Are necessary and reasonable for 
proper and efficient accomplishment of 
project or program objectives. 

(4) Are allowable under the applica-
ble cost principles. 

(5) Are not paid by the Federal Gov-
ernment under another award, except 
where authorized by Federal statute to 
be used for cost sharing or matching. 

(6) Are provided for in the approved 
budget when required by the Federal 
awarding agency. 

(7) Conform to other provisions of 
this subpart, as applicable. 

(b) Unrecovered indirect costs may be 
included as part of cost sharing or 
matching only with the prior approval 
of the Federal awarding agency. 

(c) Values for recipient contributions 
of services and property shall be estab-
lished in accordance with the applica-
ble cost principles. If a Federal award-
ing agency authorizes recipients to do-
nate buildings or land for construction/ 
facilities acquisition projects or long- 
term use, the value of the donated 
property for cost sharing or matching 
shall be the lesser of paragraph (c) (1) 
or (2) of this section: 

(1) The certified value of the remain-
ing life of the property recorded in the 
recipient’s accounting records at the 
time of donation. 

(2) The current fair market value. 
However, when there is sufficient jus-
tification, the Federal awarding agen-
cy may approve the use of the current 
fair market value of the donated prop-
erty, even if it exceeds the certified 
value at the time of donation to the 
project. 

(d) Volunteer services furnished by 
professional and technical personnel, 
consultants, and other skilled and un-
skilled labor may be counted as cost 
sharing or matching if the service is an 
integral and necessary part of an ap-
proved project or program. Rates for 
volunteer services shall be consistent 
with those paid for similar work in the 
recipient’s organization. In those in-
stances in which the required skills are 
not found in the recipient organization, 
rates shall be consistent with those 
paid for similar work in the labor mar-
ket in which the recipient competes for 
the kind of services involved. In either 
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case, paid fringe benefits that are rea-
sonable, allowable, and allocable may 
be included in the valuation. 

(e) When an employer other than the 
recipient furnishes the services of an 
employee, these services shall be val-
ued at the employee’s regular rate of 
pay (plus an amount of fringe benefits 
that are reasonable, allowable, and al-
locable, but exclusive of overhead 
costs), provided these services are in 
the same skill for which the employee 
is normally paid. 

(f) Donated supplies may include 
such items as expendable equipment, 
office supplies, laboratory supplies or 
workshop and classroom supplies. 
Value assessed to donated supplies in-
cluded in the cost sharing or matching 
share shall be reasonable and shall not 
exceed the fair market value of the 
property at the time of the donation. 

(g) The method used for determining 
cost sharing or matching for donated 
equipment, buildings and land for 
which title passes to the recipient may 
differ according to the purpose of the 
award, if paragraph (g) (1) or (2) of this 
section apply: 

(1) If the purpose of the award is to 
assist the recipient to acquire equip-
ment, buildings, or land, the total 
value of the donated property may be 
claimed as cost sharing or matching. 

(2) If the purpose of the award is to 
support activities that require the use 
of equipment, buildings or land, nor-
mally only depreciation or use charges 
for equipment and buildings may be 
made. However, the full value of equip-
ment or other capital assets and fair 
rental charges for land may be allowed, 
provided that the Federal awarding 
agency has approved the charges. 

(h) The value of donated property 
shall be determined in accordance with 
the usual accounting policies of the re-
cipient, with the following qualifica-
tions. 

(1) The value of donated land and 
buildings shall not exceed their fair 
market value at the time of donation 
to the recipient as established by an 
independent appraiser (e.g., certified 
real property appraiser or General 
Services Administration representa-
tive) and certified by a responsible offi-
cial of the recipient. 

(2) The value of donated equipment 
shall not exceed the fair market value 
of equipment of the same age and con-
dition at the time of donation. 

(3) The value of donated space shall 
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space 
and facilities in a privately-owned 
building in the same locality. 

(4) The value of loaned equipment 
shall not exceed its fair rental value. 

(i) The following requirements per-
tain to the recipient’s supporting 
records for in-kind contributions from 
third parties. 

(1) Volunteer services shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by 
the recipient for its own employees. 

(2) The basis for determining the 
valuation for personal service, mate-
rial, equipment, buildings and land 
shall be documented. 

§ 12.924 Program income. 

(a) Federal awarding agencies shall 
apply the standards set forth in this 
section in requiring recipient organiza-
tions to account for program income 
related to projects financed in whole or 
in part with Federal funds. 

(b) Except as provided in paragraph 
(h) of this section, program income 
earned during the project period shall 
be retained by the recipient and, in ac-
cordance with Federal awarding agency 
regulations or the terms and condi-
tions of the award, shall be used in one 
or more of the following ways: 

(1) Added to funds committed to the 
project or program by the Federal 
awarding agency and recipient and 
used to further eligible project or pro-
gram objectives; 

(2) Used to finance the non-Federal 
share of the project or program; or 

(3) Deducted from the total project or 
program allowable cost in determining 
the net allowable costs upon which the 
Federal share of costs is based. 

(c) When an agency authorizes the 
disposition of program income as de-
scribed in paragraph (b)(1) or (b)(2) of 
this section, program income in excess 
of any limits stipulated shall be used in 
accordance with paragraph (b)(3) of 
this section. 
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(d) If the Federal awarding agency 
does not specify in its regulations or 
the terms and conditions of the award 
how program income is to be used, 
paragraph (b)(3) of this section shall 
apply automatically to all projects or 
programs except research. For awards 
that support research, paragraph (b)(1) 
of this section shall apply automati-
cally unless the awarding agency indi-
cates in the terms and conditions an-
other alternative on the award or the 
recipient is subject to special award 
conditions, as indicated in § 12.914. 

(e) Unless Federal awarding agency 
regulations or the terms and condi-
tions of the award provide otherwise, 
recipients shall have no obligation to 
the Federal Government regarding pro-
gram income earned after the end of 
the project period. 

(f) If authorized by Federal awarding 
agency regulations or the terms and 
conditions of the award, costs incident 
to the generation of program income 
may be deducted from gross income to 
determine program income, provided 
these costs have not been charged to 
the award. 

(g) Proceeds from the sale of property 
shall be handled in accordance with the 
requirements of the Property Stand-
ards (See §§ 12.930 through 12.937). 

(h) Unless Federal awarding agency 
regulations or the terms and condi-
tions of the award provide otherwise, 
recipients shall have no obligation to 
the Federal Government with respect 
to program income earned from license 
fees and royalties for copyrighted ma-
terial, patents, patent applications, 
trademarks, and inventions produced 
under an award. However, Patent and 
Trademark Amendments (35 U.S.C. 18) 
apply to inventions made under an ex-
perimental, developmental, or research 
award. 

§ 12.925 Revision of budget and pro-
gram plans. 

(a) The budget plan is the financial 
expression of the project or program as 
approved during the award process. It 
may include either the Federal and 
non-Federal share, or only the Federal 
share, depending upon Federal award-
ing agency requirements. It shall be re-
lated to performance for program eval-
uation purposes whenever appropriate. 

(b) Recipients are required to report 
deviations from budget and program 
plans, and request prior approvals for 
budget and program plan revisions, in 
accordance with this section. 

(c) For nonconstruction awards, re-
cipients shall request prior approvals 
from Federal awarding agencies for one 
or more of the following program or 
budget related reasons: 

(1) Change in the scope or the objec-
tive of the project or program (even if 
there is no associated budget revision 
requiring prior written approval). 

(2) Change in a key person specified 
in the application or award document. 

(3) The absence for more than three 
months, or a 25 percent reduction in 
time devoted to the project, by the ap-
proved project director or principal in-
vestigator. 

(4) The need for additional Federal 
funding. 

(5) The transfer of amounts budgeted 
for indirect costs to absorb increases in 
direct costs, or vice versa, if approval 
is required by the Federal awarding 
agency. 

(6) The inclusion, unless waived by 
the Federal awarding agency, of costs 
that require prior approval in accord-
ance with OMB Circular A–21, ‘‘Cost 
Principles for Institutions of Higher 
Education,’’ OMB Circular A–122, ‘‘Cost 
Principles for Non-Profit Organiza-
tions,’’ or 45 CFR part 74, appendix E, 
‘‘Principles for Determining Costs Ap-
plicable to Research and Development 
under Grants and Contracts with Hos-
pitals,’’ or 48 CFR part 31, ‘‘Contract 
Cost Principles and Procedures,’’ as ap-
plicable. 

(7) The transfer of funds allotted for 
training allowances (direct payment to 
trainees) to other categories of ex-
pense. 

(8) Unless described in the applica-
tion and funded in the approved award, 
the subaward, transfer or contracting 
out of any work under an award. This 
provision does not apply to the pur-
chase of supplies, material, equipment 
or general support services. 

(d) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB. 
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(e) Except for requirements listed in 
paragraph (c)(1) and (c)(4) of this sec-
tion, Federal awarding agencies are au-
thorized, at their option, to waive cost- 
related and administrative prior writ-
ten approvals required by this subpart 
and OMB Circulars A–21 and A–122. 
Such waivers may include 
authorizating recipients to do any one 
or more of the following: 

(1) Incur pre-award costs 90 calendar 
days prior to award or more than 90 
calendar days with the prior approval 
of the Federal awarding agency. All 
pre-award costs are incurred at the re-
cipient’s risk (i.e., the Federal award-
ing agency is under no obligation to re-
imburse such costs if for any reason 
the recipient does not receive an award 
or if the award is less than anticipated 
and inadequate to cover such costs). 

(2) Initiate a one-time extension of 
the expiration date of the award of up 
to 12 months unless one or more of the 
following conditions apply. For one- 
time extensions, the recipient must no-
tify the Federal awarding agency in 
writing, with the supporting reasons 
and revised expiration date, at least 10 
days before the expiration date speci-
fied in the award. This one-time exten-
sion may not be exercised merely for 
the purpose of using unobligated bal-
ances. The conditions that prevent 
issuance of a one-time extension are: 

(i) The terms and conditions of award 
prohibit the extension; 

(ii) The extension requires additional 
Federal funds; or 

(iii) The extension involves any 
change in the approved objectives or 
scope of the project. 

(3) Carry forward unobligated bal-
ances to subsequent funding periods. 

(4) For awards that support research, 
unless the Federal awarding agency 
provides otherwise in the award or in 
the agency’s regulations, the prior ap-
proval requirements described in para-
graph (e)(1) through (3) of this section 
are automatically waived (i.e., recipi-
ents need not obtain such prior approv-
als) unless one of the conditions in-
cluded in paragraph (e)(2) applies. 

(f) The Federal awarding agency 
may, at its option, restrict the transfer 
of funds among direct cost categories 
or programs, functions and activities 
for awards in which the Federal share 

of the project exceeds $100,000 and the 
cumulative amount of the transfer ex-
ceeds or is expected to exceed 10 per-
cent of the total budget as last ap-
proved by the Federal awarding agen-
cy. No Federal awarding agency shall 
permit a transfer that would cause any 
Federal appropriation or part thereof 
to be used for purposes other than 
those consistent with the original in-
tent of the appropriation. 

(g) No other changes to nonconstruc-
tion budgets, except for the changes de-
scribed in paragraph (j) of this section, 
require prior approval. 

(h) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from Federal awarding 
agencies for budget revisions whenever 
paragraph (h) (1), (2) or (3) of this sec-
tion apply: 

(1) the revision results from changes 
in the scope or the objective of the 
project or program; 

(2) additional Federal funds are need-
ed to complete the project; or 

(3) the recipient requests a revision 
that involves specific costs for which 
prior written approval requirements 
may be imposed under § 12.927. 

(i) No other prior approval require-
ments for specific items will be im-
posed unless OMB approves a deviation. 

(j) When a Federal awarding agency 
makes an award that provides support 
for both construction and nonconstruc-
tion work, the Federal awarding agen-
cy may require the recipient to request 
prior approval before making any fund 
or budget transfers between the two 
types of work supported. 

(k) For both construction and non-
construction awards, Federal awarding 
agencies shall require recipients to no-
tify the Federal awarding agency in 
writing promptly whenever the amount 
of Federal authorized funds is expected 
to exceed the needs of the recipient for 
the project period by more than $5,000 
or five percent of the Federal award, 
whichever is greater. This notification 
shall not be required if an application 
for additional funding is submitted for 
a continuation award. 

(l) When requesting approval for 
budget revisions, recipients shall use 
the budget forms that were used in the 
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application unless the Federal award-
ing agency indicates that a letter of re-
quest suffices. 

(m) Within 30 calendar days from the 
date of receipt of the request for budg-
et revisions, the Federal awarding 
agencies shall review the request and 
notify the recipient whether the budget 
revisions have been approved. If the re-
vision is still under consideration at 
the end of 30 calendar days, the Federal 
awarding agency shall inform the re-
cipient in writing of the date when the 
recipient may expect the decision. 

§ 12.926 Non-Federal audits. 

(a) Recipients and subrecipients that 
are institutions of higher education or 
other non-profit organizations (includ-
ing hospitals) shall be subject to the 

audit requirements contained in the 
Single Audit Act Amendments of 1996 
(31 U.S.C. 7501–7507) and revised OMB 
Circular A–133, ‘‘Audits of States, 
Local Governments, and Non-Profit Or-
ganizations.’’ 

(b) State and local governments shall 
be subject to the audit requirements 
contained in the Single Audit Act 
Amendments of 1996 (31 U.S.C. 7501– 
7507) and revised OMB Circular A–133, 
‘‘Audits of States, Local Governments, 
and Non-Profit Organizations.’’ 

(c) For-profit hospitals not covered 
by the audit provisions of revised OMB 
Circular A–133 shall be subject to the 
audit requirements of the Federal 
awarding agencies. 

[60 FR 17238, Apr. 5, 1995, as amended at 62 
FR 45939, 45945, Aug. 29, 1997] 

§ 12.927 Allowable costs. 
Federal awarding agencies shall determine allowable costs in accordance with 

the type of entity incurring the costs, using the appropriate directive from the 
table below. 

Entity incurring costs Applicable directive 

State, local, or Federally recognized Indian 
Tribe.

OMB Circular A–87, Cost Principles for State and Local Governments. 

Non-profit organization ................................ OMB Circular A–122, Cost Principles for Non-profit Organizations and 43 CFR 
12.927(b). 

Institution of Higher Education .................... OMB Circular A–21, Cost Principles for Educational Institutions. 
Hospital ....................................................... 45 CFR part 74, appendix E, Principles for Determining Costs Applicable to Re-

search and Development Under Grants and Contracts with Hospitals. 
Commercial organization or non-profit or-

ganization listed in Attachment C of 
OMB Circular A–122.

48 CFR part 31, Contract Principles and Procedures or uniform cost accounting 
standards that comply with cost principles acceptable to the Federal agency. 

§ 12.928 Period of availability of funds. 

Where a funding period is specified, a 
recipient may charge to the grant only 
allowable costs resulting from obliga-
tions incurred during the funding pe-
riod and any pre-award costs author-
ized by the Federal awarding agency. 

Property Standards 

§ 12.930 Purpose of property stand-
ards. 

Sections 12.931 through 12.937 set 
forth uniform standards governing 
management and disposition of prop-
erty furnished by the Federal Govern-
ment whose cost was charged to a 
project supported by a Federal award. 
Federal awarding agencies shall re-

quire recipients to observe these stand-
ards under awards and shall not impose 
additional requirements, unless specifi-
cally required by Federal statute. The 
recipient may use its own property 
management standards and procedures 
provided it observes the provisions of 
§§ 12.931 through 12.937. 

§ 12.931 Insurance coverage. 

Recipients shall, at a minimum, pro-
vide the equivalent insurance coverage 
for real property and equipment ac-
quired with Federal funds as provided 
to property owned by the recipient. 
Federally-owned property need not be 
insured unless required by the terms 
and conditions of the award. 
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§ 12.932 Real property. 
Each Federal awarding agency shall 

prescribe requirements for recipients 
concerning the use and disposition of 
real property acquired in whole or in 
part under awards. Unless otherwise 
provided by statute, such require-
ments, at a minimum, shall contain 
the following. 

(a) Title to real property shall vest in 
the recipient subject to the condition 
that the recipient shall use the real 
property for the authorized purpose of 
the project as long as it is needed and 
shall not encumber the property with-
out approval of the awarding agency. 

(b) The recipient shall obtain written 
approval by the Federal awarding agen-
cy for the use of real property in other 
Federally-sponsored projects when the 
recipient determines that the property 
is no longer needed for the purpose of 
the original project. Use in other 
projects shall be limited to those under 
Federally-sponsored projects (i.e., 
awards) or programs that have pur-
poses consistent with those authorized 
for support by the Department of the 
Interior. 

(c) When the real property is no 
longer needed as provided in para-
graphs (a) and (b) of this section, the 
recipient shall request disposition in-
structions from the Federal awarding 
agency or its successor. The Federal 
awarding agency will give one or more 
of the following disposition instruc-
tions: 

(1) The recipient may be permitted to 
retain title without further obligation 
to the Federal Government after it 
compensates the Federal Government 
for that percentage of the current fair 
market value of the property attrib-
utable to the Federal participation in 
the project. 

(2) The recipient may be directed to 
sell the property under guidelines pro-
vided by the Federal awarding agency 
and pay the Federal Government for 
that percentage of the current fair 
market value of the property attrib-
utable to the Federal participation in 
the project (after deducting actual and 
reasonable selling and fix-up expenses, 
if any, from the sales proceeds). When 
the recipient is authorized or required 
to sell the property, proper sales proce-
dures shall be established that provide 

for competition to the extent prac-
ticable and result in the highest pos-
sible return. 

(3) The recipient may be directed to 
transfer title to the property to the 
Federal Government or to an eligible 
third party provided that, in such 
cases, the recipient shall be entitled to 
compensation for its attributable per-
centage of the current fair market 
value of the property. 

§ 12.933 Federally owned and exempt 
property. 

(a) Federally-owned property. (1) Title 
to Federally-owned property remains 
vested in the Federal Government. Re-
cipients shall submit annually to the 
Federal awarding agency an inventory 
listing of Federally-owned property in 
their custody. Upon completion of the 
award or when the property is no 
longer needed, the recipient shall re-
port the property to the Federal award-
ing agency for further utilization. 

(2) If the Federal awarding agency 
has no further need for the property, it 
shall be declared excess and reported to 
the General Services Administration, 
unless the Federal awarding agency 
has statutory authority to dispose of 
the property by alternative methods 
(e.g., the authority provided by the 
Federal Technology Transfer Act (15 
U.S.C. 3710(I)) to donate research equip-
ment to educational and non-profit or-
ganizations in accordance with E.O. 
12821, ‘‘Improving Mathematics and 
Science Education in Support of the 
National Education Goals.’’) Appro-
priate instructions shall be issued to 
the recipient by the Federal awarding 
agency. 

(b) Exempt property. Exempt property. 
When statutory authority exists, the 
Federal awarding agency has the op-
tion to vest title to property acquired 
with Federal funds in the recipient 
without further obligation to the Fed-
eral Government and under conditions 
the Federal awarding agency considers 
appropriate. Such property is ‘‘exempt 
property.’’ Should a Federal awarding 
agency not establish conditions, title 
to exempt property upon acquisition 
shall vest in the recipient without fur-
ther obligation to the Federal Govern-
ment. 
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§ 12.934 Equipment. 
(a) Title to equipment acquired by a 

recipient with Federal funds shall vest 
in the recipient, subject to conditions 
of this section. 

(b) The recipient shall not use equip-
ment acquired with Federal funds to 
provide services to non-Federal outside 
organizations for a fee that is less than 
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute, for as long 
as the Federal Government retains an 
interest in the equipment. 

(c) The recipient shall use the equip-
ment in the project or program for 
which it was acquired as long as need-
ed, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds, and shall not encumber the 
property without approval of the Fed-
eral awarding agency. When no longer 
needed for the original project or pro-
gram, the recipient shall use the equip-
ment in connection with its other Fed-
erally-sponsored activities, in the fol-
lowing order of priority: 

(1) Activities sponsored by the Fed-
eral awarding agency, then 

(2) Activities sponsored by other Fed-
eral agencies. 

(d) During the time that equipment 
is used on the project or program for 
which it was acquired, the recipient 
shall make it available for use on other 
projects or programs if such other use 
will not interfere with the work on the 
project or program for which the equip-
ment was originally acquired. First 
preference for such other use shall be 
given to other projects or programs 
sponsored by the Federal awarding 
agency that financed the equipment; 
second preference shall be given to 
projects or programs sponsored by 
other Federal agencies. If the equip-
ment is owned by the Federal Govern-
ment, use on other activities not spon-
sored by the Federal Government shall 
be permissible if authorized by the 
Federal awarding agency. User charges 
shall be treated as program income. 

(e) When acquiring replacement 
equipment, the recipient may use the 
equipment to be replaced as trade-in or 
sell the equipment and use the pro-
ceeds to offset the costs of the replace-
ment equipment subject to the ap-
proval of the Federal awarding agency. 

(f) The recipient’s property manage-
ment standards for equipment acquired 
with Federal funds and Federally- 
owned equipment shall include all of 
the following. 

(1) Equipment records shall be main-
tained accurately and shall include the 
following information. 

(i) A description of the equipment. 
(ii) Manufacturer’s serial number, 

model number, Federal stock number, 
national stock number, or other identi-
fication number. 

(iii) Source of the equipment, includ-
ing the award number. 

(iv) Whether title vests in the recipi-
ent or the Federal Government. 

(v) Acquisition date (or date re-
ceived, if the equipment was furnished 
by the Federal Government) and cost. 

(vi) Information from which one can 
calculate the percentage of Federal 
participation in the cost of the equip-
ment (not applicable to equipment fur-
nished by the Federal Government). 

(vii) Location and condition of the 
equipment and the date the informa-
tion was reported. 

(viii) Unit acquisition cost. 
(ix) Ultimate disposition data, in-

cluding date of disposal and sales price 
or the method used to determine cur-
rent fair market value where a recipi-
ent compensates the Federal awarding 
agency for its share. 

(2) Equipment owned by the Federal 
Government shall be identified to indi-
cate Federal ownership. 

(3) A physical inventory of equipment 
shall be taken and the results rec-
onciled with the equipment records at 
least once every two years. Any dif-
ferences between quantities deter-
mined by the physical inspection and 
those shown in the accounting records 
shall be investigated to determine the 
causes of the difference. The recipient 
shall, in connection with the inven-
tory, verify the existence, current uti-
lization, and continued need for the 
equipment. 

(4) A control system shall be in effect 
to insure adequate safeguards to pre-
vent loss, damage, or theft of the 
equipment. Any loss, damage, or theft 
of equipment shall be investigated and 
fully documented; if the equipment was 
owned by the Federal Government, the 
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recipient shall promptly notify the 
Federal awarding agency. 

(5) Adequate maintenance procedures 
shall be implemented to keep the 
equipment in good condition. 

(6) Where the recipient is authorized 
or required to sell the equipment, prop-
er sales procedures shall be established 
which provide for competition to the 
extent practicable and result in the 
highest possible return. 

(g) When the recipient no longer 
needs the equipment, the equipment 
may be used for other activities in ac-
cordance with the following standards. 
For equipment with a current per unit 
fair market value of $5,000 or more, the 
recipient may retain the equipment for 
other uses provided that compensation 
is made to the original Federal award-
ing agency or its successor. The 
amount of compensation shall be com-
puted by applying the percentage of 
Federal participation in the cost of the 
original project or program to the cur-
rent fair market value of the equip-
ment. If the recipient has no need for 
the equipment, the recipient shall re-
quest disposition instructions from the 
Federal awarding agency. The Federal 
awarding agency shall determine 
whether the equipment can be used to 
meet the agency’s requirements. If no 
requirement exists within that agency, 
the availability of the equipment shall 
be reported to the General Services Ad-
ministration by the Federal awarding 
agency to determine whether a require-
ment for the equipment exists in other 
Federal agencies. The Federal award-
ing agency shall issue instructions to 
the recipient no later than 120 calendar 
days after the recipient’s request and 
the following procedures shall govern: 

(1) If so instructed or if disposition 
instructions are not issued within 120 
calendar days after the recipient’s re-
quest, the recipient shall sell the 
equipment and reimburse the Federal 
awarding agency an amount computed 
by applying to the sales proceeds the 
percentage of Federal participation in 
the cost of the original project or pro-
gram. However, the recipient shall be 
permitted to deduct and retain from 
the Federal share $500 or ten percent of 
the proceeds, whichever is less, for the 
recipient’s selling and handling ex-
penses. 

(2) If the recipient is instructed to 
ship the equipment elsewhere, the re-
cipient shall be reimbursed by the Fed-
eral Government by an amount which 
is computed by applying the percent-
age of the recipient’s participation in 
the cost of the original project or pro-
gram to the current fair market value 
of the equipment, plus any reasonable 
shipping or interim storage costs in-
curred. 

(3) If the recipient is instructed to 
otherwise dispose of the equipment, the 
recipient will be reimbursed by the 
Federal awarding agency for such costs 
incurred in its disposition. 

(h) The Federal awarding agency may 
reserve the right to transfer the title 
to the Federal Government or to a 
third party named by the Federal Gov-
ernment when the third party is other-
wise eligible under existing statutes. 
The transfer shall be subject to the fol-
lowing standards. 

(1) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in 
writing. 

(2) The Federal awarding agency 
shall issue disposition instructions 
within 120 calendar days after receipt 
of a final inventory. The final inven-
tory shall list all equipment acquired 
with Federal funds and Federally- 
owned equipment. If the Federal 
awarding agency fails to issue disposi-
tion instructions within the 120-cal-
endar-day period, the recipient shall 
apply the standards of this section, as 
appropriate. 

(3) When the Federal awarding agen-
cy exercises its right to take title, the 
equipment shall be subject to the pro-
visions for Federally-owned equipment. 

§ 12.935 Supplies and other expend-
able property. 

(a) Title to supplies and other ex-
pendable property shall vest in the re-
cipient upon acquisition. If there is a 
residual inventory of unused supplies 
exceeding $5,000 in total aggregate 
value upon termination or completion 
of the project or program and the sup-
plies are not needed for any other Fed-
erally-sponsored project or program, 
the recipient shall retain the supplies 
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for use on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther case, compensate the Federal Gov-
ernment for its share. The amount of 
compensation shall be computed in the 
same manner as for equipment. 

(b) The recipient shall not use sup-
plies acquired with Federal funds to 
provide services to non-Federal outside 
organizations for a fee that is less than 
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute as long as 
the Federal Government retains an in-
terest in the supplies. 

§ 12.936 Intangible property. 
(a) The recipient may copyright any 

work that is subject to copyright and 
was developed, or for which ownership 
was purchased, under an award. The 
Federal awarding agency(ies) reserves 
a royalty-free, nonexclusive and irrev-
ocable right to reproduce, publish, or 
otherwise use the work for Federal pur-
poses, and to authorize others to do so. 

(b) Recipients are subject to applica-
ble regulations governing patents and 
inventions, including government-wide 
regulations issued by the Department 
of Commerce at 37 CFR part 401, 
‘‘Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants, 
Contracts and Cooperative Agree-
ments.’’ 

(c) The Federal Government has the 
right to: 

(1) Obtain, reproduce, publish or oth-
erwise use the data first produced 
under an award; and 

(2) Authorize others to receive, repro-
duce, publish, or otherwise use such 
data for Federal purposes. 

(d)(1) In addition, in response to a 
Freedom of Information Act (FOIA) re-
quest for research data relating to pub-
lished research findings produced under 
an award that were used by the Federal 
Government in developing an agency 
action that has the force and effect of 
law, the Federal awarding agency shall 
request, and the recipient shall pro-
vide, within a reasonable time, the re-
search data so that they can be made 
available to the public through the pro-
cedures established under the FOIA. If 
the Federal awarding agency obtains 
the research data solely in response to 

a FOIA request, the agency may charge 
the requester a reasonable fee equaling 
the full incremental cost of obtaining 
the research data. This fee should re-
flect costs incurred by the agency, the 
recipient, and applicable subrecipients. 
This fee is in addition to any fees the 
agency may assess under the FOIA (5 
U.S.C. 552(a)(4)(A)). 

(2) The following definitions apply 
for purposes of this paragraph (d): 

(i) Research data is defined as the re-
corded factual material commonly ac-
cepted in the scientific community as 
necessary to validate research findings, 
but not any of the following: prelimi-
nary analyses, drafts of scientific pa-
pers, plans for future research, peer re-
views, or communications with col-
leagues. This ‘‘recorded’’ material ex-
cludes physical objects (e.g., laboratory 
samples). Research data also do not in-
clude: 

(A) Trade secrets, commercial infor-
mation, materials necessary to be held 
confidential by a researcher until they 
are published, or similar information 
which is protected under law; and 

(B) Personnel and medical informa-
tion and similar information the dis-
closure of which would constitute a 
clearly unwarranted invasion of per-
sonal privacy, such as information that 
could be used to identify a particular 
person in a research study. 

(ii) Published is defined as either 
when: 

(A) Research findings are published 
in a peer-reviewed scientific or tech-
nical journal; or 

(B) A Federal agency publicly and of-
ficially cites the research findings in 
support of an agency action that has 
the force and effect of law. 

(iii) Used by the Federal Government in 
developing an agency action that has the 
force and effect of law is defined as when 
an agency publicly and officially cites 
the research findings in support of an 
agency action that has the force and 
effect of law. 

(e) Title to intangible property and 
debt instruments acquired under an 
award or subaward vests upon acquisi-
tion in the recipient. The recipient 
shall use that property for the origi-
nally-authorized purpose, and the re-
cipient shall not encumber the prop-
erty without approval of the Federal 

VerDate Aug<31>2005 10:48 Nov 01, 2006 Jkt 208180 PO 00000 Frm 00370 Fmt 8010 Sfmt 8010 Y:\SGML\208180.XXX 208180cp
ric

e-
se

w
el

l o
n 

P
R

O
D

1P
C

66
 w

ith
 C

F
R



361 

Office of the Secretary, Interior § 12.943 

awarding agency. When no longer need-
ed for the originally authorized pur-
pose, disposition of the intangible prop-
erty shall occur in accordance with the 
provisions of § 12.934(g). 

[63 FR 12188, Mar. 12, 1998, as amended at 65 
FR 14407, 14418, Mar. 16, 2000] 

§ 12.937 Property trust relationship. 
Real property, equipment, intangible 

property and debt instruments that are 
acquired or improved with Federal 
funds shall be held in trust by the re-
cipient as trustee for the beneficiaries 
of the project or program under which 
the property was acquired or improved. 
Agencies may require recipients to 
record liens or other appropriate no-
tices of record to indicate that per-
sonal or real property has been ac-
quired or improved with Federal funds 
and that use and disposition conditions 
apply to the property. 

Procurement Standards 

§ 12.940 Purpose of procurement 
standards. 

Sections 12.941 through 12.948 set 
forth standards for use by recipients in 
establishing procedures for the pro-
curement of supplies and other expend-
able property, equipment, real property 
and other services with Federal funds. 
These standards are furnished to en-
sure that such materials and services 
are obtained in an effective manner 
and in compliance with the provisions 
of applicable Federal statutes and ex-
ecutive orders. No additional procure-
ment standards or requirements shall 
be imposed by the Federal awarding 
agencies upon recipients, unless spe-
cifically required by Federal statute or 
executive order or approved by OMB. 

§ 12.941 Recipient responsibilities. 
The standards contained in this sec-

tion do not relieve the recipient of the 
contractual responsibilities arising 
under its contract(s). The recipient is 
the responsible authority, without re-
course to the Federal awarding agency, 
regarding the settlement and satisfac-
tion of all contractual and administra-
tive issues arising out of procurements 
entered into in support of an award or 
other agreement. This includes dis-
putes, claims, protests of award, source 

evaluation or other matters of a con-
tractual nature. Matters concerning 
violation of statute are to be referred 
to such Federal, State or local author-
ity as may have proper jurisdiction. 

§ 12.942 Codes of conduct. 
The recipient shall maintain written 

standards of conduct governing the 
performance of its employees engaged 
in the award and administration of 
contracts. No employee, officer, or 
agent shall participate in the selection, 
award, or administration of a contract 
supported by Federal funds if a real or 
apparent conflict of interest would be 
involved. Such a conflict would arise 
when the employee, officer, or agent, 
any member of his or her immediate 
family, his or her partner, or an orga-
nization which employs or is about to 
employ any of the parties indicated 
herein, has a financial or other interest 
in the firm selected for an award. The 
officers, employees, and agents of the 
recipient shall neither solicit nor ac-
cept gratuities, favors, or anything of 
monetary value from contractors, or 
parties to subagreements. However, re-
cipients may set standards for situa-
tions in which the financial interest is 
not substantial or the gift is an unso-
licited item of nominal value. The 
standards of conduct shall provide for 
disciplinary actions to be applied for 
violations of such standards by offi-
cers, employees, or agents of the re-
cipient. 

§ 12.943 Competition. 
All procurement transactions shall 

be conducted in a manner to provide, 
to the maximum extent practical, open 
and free competition. The recipient 
shall be alert to organizational con-
flicts of interest as well as noncompeti-
tive practices among contractors that 
may restrict or eliminate competition 
or otherwise restrain trade. In order to 
ensure objective contractor perform-
ance and eliminate unfair competitive 
advantage, contractors that develop or 
draft specifications, requirements, 
statements of work, invitations for 
bids and/or requests for proposals shall 
be excluded from competing for such 
procurements. Awards shall be made to 
the bidder or offeror whose bids or offer 
is responsive to the solicitation and is 
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most advantageous to the recipient, 
price, quality and other factors consid-
ered. Solicitations shall clearly set 
forth all requirements that the bidder 
or offeror shall fulfill in order for the 
bid or offer to be evaluated by the re-
cipient. Any and all bids or offers may 
be rejected when it is in the recipient’s 
interest to do so. 

§ 12.944 Procurement procedures. 
(a) All recipients shall establish writ-

ten procurement procedures. These 
procedures shall provide, at a min-
imum, that: 

(1) Recipients avoid purchasing un-
necessary items. 

(2) Where appropriate, an analysis is 
made of lease and purchase alter-
natives to determine which would be 
the most economical and practical pro-
curement for the Federal Government; 
and 

(3) Solicitations for goods and serv-
ices provide for all of the following: 

(i) A clear and accurate description 
of the technical requirements for the 
material, product or service to be pro-
cured. In competitive procurements, 
such a description shall not contain 
features which unduly restrict com-
petition. 

(ii) Requirements which the bidder/ 
offeror must fulfill and all other fac-
tors to be used in evaluating bids or 
proposals. 

(iii) A description, whenever prac-
ticable, of technical requirements in 
terms of functions to be performed or 
performance required, including the 
range of acceptable characteristics or 
minimum acceptable standards. 

(iv) The specific features of ‘‘brand 
name or equal’’ descriptions that bid-
ders are required to meet when such 
items are included in the solicitation. 

(v) The acceptance, to the extent 
practicable and economically feasible, 
of products and services dimensioned in 
the metric system of measurement. 

(vi) Preference, to the extent prac-
ticable and economically feasible, for 
products and services that conserve 
natural resources and protect the envi-
ronment and are energy efficient. 

(b) Positive efforts shall be made by 
recipients to use small businesses, mi-
nority-owned firms, and women’s busi-
ness enterprises, whenever possible. 

Recipients of Federal awards shall take 
all of the following steps to further 
this goal. 

(1) Ensure that small businesses, mi-
nority-owned firms, and women’s busi-
ness enterprises are used to the fullest 
extent practicable. 

(2) Make information on forthcoming 
opportunities available and arrange 
time frames for purchases and con-
tracts to encourage and facilitate par-
ticipation by small businesses, minor-
ity-owned firms, and women’s business 
enterprises. 

(3) Consider in the contract process 
whether firms competing for larger 
contracts intend to subcontract with 
small businesses, minority-owned 
firms, and women’s business enter-
prises. 

(4) Encourage contracting with con-
sortiums of small businesses, minority- 
owned firms and women’s business en-
terprises when a contract is too large 
for one of these firms to handle individ-
ually. 

(5) Use the services and assistance, as 
appropriate, of such organizations as 
the Small Business Administration and 
the Department of Commerce’s Minor-
ity Business Development Agency in 
the solicitation and utilization of 
small businesses, minority-owned firms 
and women’s business enterprises. 

(c) The type of procuring instruments 
used (e.g., fixed price contracts, cost 
reimbursable contracts, purchase or-
ders, and incentive contracts) shall be 
determined by the recipient but shall 
be appropriate for the particular pro-
curement and for promoting the best 
interest of the program or project in-
volved. The ‘‘cost-plus-a-percentage-of- 
cost’’ or ‘‘percentage of construction 
cost’’ methods of contracting shall not 
be used. 

(d) Contracts shall be made only with 
responsible contractors who possess 
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement. 
Consideration shall be given to such 
matters as contractor integrity, record 
of past performance, financial and 
technical resources or accessibility to 
other necessary resources. In certain 
circumstances, contracts with certain 
parties are restricted by agencies’ im-
plementation of E.O.s 12549 and 12689, 
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‘‘Debarment and Suspension.’’ See 43 
CFR part 12. 

(e) Recipients shall, on request, make 
available for the Federal awarding 
agency, pre-award review of procure-
ment documents, such as requests for 
proposals or invitations for bids, inde-
pendent cost estimates, etc., when any 
of the following conditions apply: 

(1) A recipient’s procurement proce-
dures or operation fails to comply with 
the procurement standards in this part. 

(2) The procurement is expected to 
exceed the small purchase threshold 
fixed at 41 U.S.C. 403 (11) (currently 
$100,000) and is to be awarded without 
competition or only one bid or offer is 
received in response to a solicitation. 

(3) The procurement, which is ex-
pected to exceed the small purchase 
threshold, specifies a ‘‘brand name’’ 
product. 

(4) The proposed award over the 
small purchase threshold is to be 
awarded to other than the apparent 
low bidder under a sealed bid procure-
ment. 

(5) A proposed contract modification 
changes the scope of a contract or in-
creases the contract amount by more 
than the amount of the small purchase 
threshold. 

§ 12.945 Cost and price analysis. 

Some form of cost or price analysis 
shall be made and documented in the 
procurement files in connection with 
every procurement action. Price anal-
ysis may be accomplished in various 
ways, including the comparison of 
price quotations submitted, market 
prices and similar indicia, together 
with discounts. Cost analysis is the re-
view and evaluation of each element of 
cost to determine reasonableness, 
allocability and allowability. 

§ 12.946 Procurement records. 

Procurement records and files for 
purchases in excess of the small pur-
chase threshold shall include the fol-
lowing at a minimum: 

(a) Basis for contractor selection; 
(b) Justification for lack of competi-

tion when competitive bids or offers 
are not obtained; and 

(c) Basis for award cost or price. 

§ 12.947 Contract administration. 

A system for contract administration 
shall be maintained to ensure con-
tractor conformance with the terms, 
conditions and specifications of the 
contract and to ensure adequate and 
timely follow up of all purchases. Re-
cipients shall evaluate contractor per-
formance and documents, as appro-
priate, whether contractors have met 
the terms, conditions and specifica-
tions of the contract. 

§ 12.948 Contract provisions. 

The recipient shall include, in addi-
tion to provisions to define a sound and 
complete agreement, the provisions 
below in all contracts and sub-
contracts. 

(a) Contracts in excess of the small 
purchase threshold shall contain con-
tractual provisions or conditions that 
allow for administrative, contractual, 
or legal remedies in instances in which 
a contractor violates or breaches the 
contract terms, and provide for such 
remedial actions as may be appro-
priate. 

(b) All contracts in excess of the 
small purchase threshold shall contain 
suitable provisions for termination by 
the recipient, including the manner by 
which termination shall be effected 
and the basis for settlement. In addi-
tion, such contracts shall describe con-
ditions under which the contract may 
be terminated for default as well as 
conditions where the contract may be 
terminated because of circumstances 
beyond the control of the contractor. 

(c) Except as otherwise required by 
statute, an award that requires the 
contracting (or subcontracting) for 
construction or facility improvements 
shall provide for the recipient to follow 
its own requirements relating to bid 
guarantees, performance bonds, and 
payment bonds unless the construction 
contract or subcontract exceeds 
$100,000. For those contracts or sub-
contracts exceeding $100,000, the Fed-
eral awarding agency may accept the 
bonding policy and requirements of the 
recipient, provided the Federal award-
ing agency has made a determination 
that the Federal Government’s interest 
is adequately protected. If such a de-
termination has not been made, the 
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minimum requirements shall be as fol-
lows: 

(1) A bid guarantee from each bidder 
equivalent to five percent of the bid 
price. The ‘‘bid guarantee’’ shall con-
sist of a firm commitment such as a 
bid bond, certified check, or other ne-
gotiable instrument accompanying a 
bid as assurance that the bidder shall, 
upon acceptance of his bid, execute 
such contractual documents as may be 
required within the time specified. 

(2) A performance bond on the part of 
the contractor for 100 percent of the 
contract price. A ‘‘performance bond’’ 
is one executed in connection with a 
contract to secure fulfillment of all the 
contractor’s obligations under such 
contract. 

(3) A payment bond on the part of the 
contractor for 100 percent of the con-
tract price. A ‘‘payment bond’’ is one 
executed in connection with a contract 
to assure payment as required by stat-
ute of all persons supplying labor and 
material in the execution of the work 
provided for in the contract. 

(4) Where bonds are required in the 
situations described herein, the bonds 
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant to 31 CFR part 
223, ‘‘Surety Companies Doing Business 
with the United States.’’ 

(d) All negotiated contracts (except 
those for less than the small purchase 
threshold) awarded by recipients shall 
include a provision to the effect that 
the recipient, the Federal awarding 
agency, the Comptroller General of the 
United States, or any of their duly au-
thorized representatives, shall have ac-
cess to any books, documents, papers 
and records of the contractor which are 
directly pertinent to a specific pro-
gram for the purpose of making audits, 
examinations, excerpts and tran-
scriptions. 

(e) All contracts, including small 
purchases, awarded by recipients and 
their contractors shall contain the pro-
curement provisions of appendix A to 
this subpart, as applicable. 

Reports and Records 

§ 12.950 Purpose of reports and 
records. 

Sections 12.951 through 12.953 set 
forth the procedures for monitoring 
and reporting on the recipient’s finan-
cial and program performance and the 
necessary standard reporting forms. 
They also set forth record retention re-
quirements. 

§ 12.951 Monitoring and reporting pro-
gram performance. 

(a) Recipients are responsible for 
managing and monitoring each project, 
program, subaward, function or activ-
ity supported by the award. Recipients 
shall monitor subawards to ensure sub-
recipients have met the audit require-
ments as delineated in § 12.926. 

(b) The Federal awarding agency 
shall prescribe the frequency of sub-
mission for performance reports. Ex-
cept as provided in § 12.951(f), perform-
ance reports will not be required more 
frequently than quarterly or less fre-
quently than annually. Annual reports 
shall be due 90 calendar days after the 
grant year; quarterly or semi-annual 
reports shall be due 30 days after the 
reporting period. The Federal awarding 
agency may require annual reports be-
fore the anniversary dates of multiple 
year awards in lieu of these require-
ments. The final performance reports 
are due 90 calendar days after the expi-
ration or termination of the award. 

(c) A final technical or performance 
report shall be required after comple-
tion of the project only if the awarding 
agency determines this to be appro-
priate. 

(d) When required, performance re-
ports shall generally contain, for each 
award, brief information on each of the 
following: 

(1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the 
findings of the investigator, or both. 
Whenever appropriate and the output 
of programs or projects can be readily 
quantified, such quantitative data 
should be related to cost data for com-
putation of unit costs. 

(2) Reasons why established goals 
were not met, if appropriate. 
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(3) Other pertinent information in-
cluding, when appropriate, analysis 
and explanation of cost overruns or 
high unit costs. 

(e) Recipients shall not be required to 
submit more than the original and two 
copies of performance reports. 

(f) Recipients shall immediately no-
tify the Federal awarding agency of de-
velopments that have a significant im-
pact on the award-supported activities. 
Also, notification shall be given in the 
case of problems, delays, or adverse 
conditions which materially impair the 
ability to meet the objectives of the 
award. This notification shall include a 
statement of the action taken or con-
templated, and any assistance needed 
to resolve the situation. 

(g) Federal awarding agencies may 
make site visits, as needed. 

(h) Federal awarding agencies shall 
comply with clearance requirements of 
5 CFR part 1320 when requesting per-
formance data from recipients. 

§ 12.952 Financial reporting. 

(a) The following forms or such other 
forms as may be approved by OMB are 
authorized for obtaining financial in-
formation from recipients. 

(1) SF–269 or SF–269A, Financial Status 
Report. (i) Each Federal awarding agen-
cy will require recipients to use either 
the SF–269 or SF–269A to report the 
status of funds for all nonconstruction 
projects or programs. A Federal award-
ing agency may, however, have the op-
tion of not requiring the SF–269 or SF– 
269A when the SF–270, Request for Ad-
vance or Reimbursement, or SF–272, 
Report of Federal Cash Transactions, is 
determined to provide adequate infor-
mation to meet its needs, except that a 
final SF–269 or SF–269A shall be re-
quired at the completion of the project 
when the SF–270 is used only for ad-
vances. 

(ii) The Federal awarding agency 
shall prescribe whether the report shall 
be on a cash or accrual basis. If the 
Federal awarding agency requires ac-
crual information and the recipient’s 
accounting records are not normally 
kept on the accrual basis, the recipient 
shall not be required to convert its ac-
counting system, but shall develop ac-
crual information through best esti-

mates based upon an analysis of the 
documentation on hand. 

(iii) The Federal awarding agency 
shall determine the frequency of the 
Financial Status Report for each 
project or program, considering the 
size and complexity of the particular 
project or program. However, the re-
port shall not be required more fre-
quently than quarterly or less fre-
quently than annually. A final report 
shall be required at the completion of 
the agreement. 

(iv) The Federal awarding agency 
shall require recipients to submit the 
SF–269 or SF–269A (an original and no 
more than two copies) no later than 30 
days after the end of each specified re-
porting period for quarterly and semi- 
annual reports, and 90 calendar days 
for annual and final reports. Exten-
sions of reporting due dates may be ap-
proved by the Federal awarding agency 
upon request by the recipient. 

(2) SF–272, Report of Federal Cash 
Transactions. (i) When funds are ad-
vanced to recipients, the Federal 
awarding agency shall require each re-
cipient to submit the SF–272 and, when 
necessary, its continuation sheet, SF– 
272a. The Federal awarding agency 
shall use this report to monitor cash 
advanced to recipients and to obtain 
disbursement information for each 
agreement with the recipients. 

(ii) Federal awarding agencies may 
require forecasts of Federal cash re-
quirements in the ‘‘Remarks’’ section 
of the report. 

(iii) When practical and deemed nec-
essary, Federal awarding agencies may 
require recipients to report in the 
‘‘Remarks’’ section the amount of cash 
advances received in excess of three 
days. Recipients shall provide short 
narrative explanations of actions taken 
to reduce the excess balances. 

(iv) Recipients shall be required to 
submit not more than the original and 
two copies of the SF–272 15 calendar 
days following the end of each quarter. 
The Federal awarding agencies may re-
quire a monthly report from those re-
cipients receiving advances totaling $1 
million or more per year. 

(v) Federal awarding agencies may 
waive the requirement for submission 
of the SF–272 for any one of the fol-
lowing reasons: 
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(A) When monthly advances do not 
exceed $25,000 per recipient, provided 
that such advances are monitored 
through other forms contained in this 
section; 

(B) If, in the Federal awarding agen-
cy’s opinion, the recipient’s accounting 
controls are adequate to minimize ex-
cessive Federal advances; or 

(C) When the electronic payment 
mechanisms provide adequate data. 

(b) When the Federal awarding agen-
cy needs additional information or 
more frequent reports, the following 
shall be observed: 

(1) When additional information is 
needed to comply with legislative re-
quirements, Federal awarding agencies 
shall issue instructions to require re-
cipients to submit such information 
under the ‘‘Remarks’’ section of the re-
ports. 

(2) When a Federal awarding agency 
determines that a recipient’s account-
ing system does not meet the standards 
in § 12.921, additional pertinent infor-
mation to further monitor awards may 
be obtained upon written notice to the 
recipient until such time as the system 
is brought up to standard. The Federal 
awarding agency, in obtaining this in-
formation, shall comply with report 
clearance requirements of 5 CFR part 
1320. 

(3) Federal awarding agencies are en-
couraged to shade out any line item on 
any report if not necessary. 

(4) Federal awarding agencies may 
accept the identical information from 
the recipients in machine readable for-
mat or computer printouts or elec-
tronic outputs in lieu of prescribed for-
mats. 

(5) Federal awarding agencies may 
provide computer or electronic outputs 
to recipients when such action expe-
dites or contributes to the accuracy or 
reporting. 

§ 12.953 Retention and access require-
ments for records. 

(a) This section sets forth require-
ments for record retention and access 
to records for awards to recipients. 
Federal awarding agencies shall not 
impose any other record retention or 
access requirements upon recipients. 

(b) Financial records, supporting doc-
uments, statistical records, and all 

other records pertinent to an award 
shall be retained for a period of three 
years from the date of submission of 
the final expenditure report or, for 
awards that are renewed quarterly or 
annually, from the date of the submis-
sion of the quarterly or annual finan-
cial report. The only exceptions are the 
following: 

(1) If any litigation, claim, or audit is 
started before the expiration of the 3- 
year period, the records shall be re-
tained until all litigation, claims or 
audit findings involving the records 
have been resolved and final action 
taken. 

(2) Records for real property and 
equipment acquired with Federal funds 
shall be retained for 3 years after final 
disposition. 

(3) When records are transferred to or 
maintained by the Federal awarding 
agency, the 3-year retention require-
ment is not applicable to the recipient. 

(4) Indirect cost rate proposals, cost 
allocation plans, etc., as specified in 
§ 12.953(g). 

(c) Copies of original records may be 
substituted for the original records if 
authorized by the Federal awarding 
agency. 

(d) The Federal awarding agency will 
request transfer of certain records to 
its custody from recipients when it de-
termines that the records possess long 
term retention value. However, in 
order to avoid duplicate recordkeeping, 
a Federal awarding agency may make 
arrangements for recipients to retain 
any records that are continuously 
needed for joint use. 

(e) The Federal awarding agency, the 
Inspector General, Comptroller Gen-
eral of the United States, or any of 
their duly authorized representatives, 
have the right of timely and unre-
stricted access to any books, docu-
ments, papers, or other records of re-
cipients that are pertinent to the 
awards, in order to make audits, ex-
aminations, excerpts, transcripts and 
copies of such documents. This right 
also includes timely and reasonable ac-
cess to a recipient’s personnel for the 
purpose of interview and discussion re-
lated to such documents. The rights of 
access in this paragraph are not lim-
ited to the required retention period, 
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but shall last as long as records are re-
tained. 

(f) Unless required by statute, no 
Federal awarding agency shall place 
restrictions on recipients that limit 
public access to the records of recipi-
ents that are pertinent to an award, ex-
cept when the Federal awarding agency 
can demonstrate that such records 
shall be kept confidential and would 
have been exempted from disclosure 
pursuant to the Freedom of Informa-
tion Act (5 U.S.C. 552) if the records 
had belonged to the Federal awarding 
agency. 

(g) Indirect cost rate proposals, cost al-
location plans, etc. Paragraphs (g)(1) and 
(g)(2) of this section apply to the fol-
lowing types of documents, and their 
supporting records: indirect cost rate 
computations or proposals, cost alloca-
tion plans, and any similar accounting 
computations of the rate at which a 
particular group of costs is chargeable 
(such as computer usage chargeback 
rates or composite fringe benefit 
rates). 

(1) If submitted for negotiation. If the 
recipient submits to the Federal 
awarding agency or the subrecipient 
submits to the recipient the proposal, 
plan, or other computation to form the 
basis for negotiation of the rate, then 
the 3-year retention period for its sup-
porting records starts on the date of 
the submission. 

(2) If not submitted for negotiation. If 
the recipient is not required to submit 
to the Federal awarding agency or the 
subrecipient is not required to submit 
to the recipient the proposal, plan, or 
other computation for negotiation pur-
poses, then the 3-year retention period 
for the proposal, plan, or other com-
putation and its supporting records 
starts at the end of the fiscal year (or 
other accounting period) covered by 
the proposal, plan, or other computa-
tion. 

Termination and Enforcement 

§ 12.960 Purpose of termination and 
enforcement. 

Sections 12.961 and 12.962 set forth 
uniform suspension, termination and 
enforcement procedures. 

§ 12.961 Termination. 
(a) Awards may be terminated in 

whole or in part only if paragraph 
(a)(1), (a)(2) or (a)(3) of this section ap-
plies. 

(1) By the Federal awarding agency, 
if a recipient materially fails to com-
ply with the terms and conditions of an 
award. 

(2) By the Federal awarding agency 
with the consent of the recipient, in 
which case the two parties shall agree 
upon the termination conditions, in-
cluding the effective date and, in the 
case of partial termination, the portion 
to be terminated. 

(3) By the recipient upon sending to 
the Federal awarding agency written 
notification setting forth the reasons 
for such termination, the effective 
date, and, in the case of partial termi-
nation, the portion to be terminated. 
However, if the Federal awarding agen-
cy determines in the case of partial 
termination that the reduced or modi-
fied portion of the grant will not ac-
complish the purposes for which the 
grant was made, it may terminate the 
grant in its entirety under either para-
graph (a) (1) or (2) of this section. 

(b) If costs are allowed under an 
award, the responsibilities of the re-
cipient referred to in § 12.971(a), includ-
ing those for property management as 
applicable, shall be considered in the 
termination of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate. 

§ 12.962 Enforcement. 
(a) Remedies for noncompliance. If a re-

cipient materially fails to comply with 
the terms and conditions of an award, 
whether stated in a Federal statute, 
regulation, assurance, application, or 
notice of award, the Federal awarding 
agency may, in addition to imposing 
any of the special conditions outlined 
in § 12.914, take one or more of the fol-
lowing actions, as appropriate in the 
circumstances. 

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe 
enforcement action by the Federal 
awarding agency. 

(2) Disallow (that is, deny both use of 
funds and any applicable matching 
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credit for) all or part of the cost of the 
activity or action not in compliance. 

(3) Wholly or partly suspend or ter-
minate the current award. 

(4) Withhold further awards for the 
project or program. 

(5) Take other remedies that may be 
legally available. 

(b) Hearings and appeals. In taking an 
enforcement action, the awarding 
agency shall provide the recipient an 
opportunity for hearing, appeal, or 
other administrative proceeding to 
which the recipient is entitled under 
any statute or regulation applicable to 
the action involved. 

(c) Effects of suspension and termi-
nation. Costs of a recipient resulting 
from obligations incurred by the re-
cipient during a suspension or after 
termination of an award are not allow-
able unless the Federal awarding agen-
cy expressly authorizes them in the no-
tice of suspension or termination or 
subsequently. Other recipient costs 
during suspension or after termination 
which are necessary and not reason-
ably avoidable are allowable if para-
graphs (c) (1) and (2) of this section 
apply: 

(1) The costs result from obligations 
which are properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable. 

(2) The costs would be allowable if 
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination 
takes effect. 

(d) Relationship to debarment and sus-
pension. The enforcement remedies 
identified in this section, including 
suspension and termination, do not 
preclude a recipient from being subject 
to debarment and suspension under 
E.O.s 12549 and 12689 and the Federal 
awarding agency implementing regula-
tions (see 43 CFR part 12). 

AFTER-THE-AWARD REQUIREMENTS 

§ 12.970 Purpose. 

Sections 12.971 through 12.973 contain 
closeout procedures and other proce-
dures for subsequent disallowances and 
adjustments. 

§ 12.971 Closeout procedures. 

(a) Recipients shall submit, within 90 
calendar days after the date of comple-
tion of the award, all financial, per-
formance, and other reports as required 
by the terms and conditions of the 
award. The Federal awarding agency 
may approve extensions when re-
quested by the recipient. 

(b) Unless the Federal awarding agen-
cy authorizes an extension, a recipient 
shall liquidate all obligations incurred 
under the award not later than 90 cal-
endar days after the funding period or 
the date of completion as specified in 
the terms and conditions of the award 
or in agency implementing instruc-
tions. 

(c) The Federal awarding agency 
shall make prompt payments to a re-
cipient for allowable reimbursable 
costs under the award being closed out. 

(d) The recipient shall promptly re-
fund any balances of unobligated cash 
that the Federal awarding agency has 
advanced or paid and that is not au-
thorized to be retained by the recipient 
for use in other projects. OMB Circular 
A–129 governs unreturned amounts that 
become delinquent debts. 

(e) When authorized by the terms and 
conditions of the award, the Federal 
awarding agency shall make a settle-
ment for any upward or downward ad-
justments to the Federal share of costs 
after closeout reports are received. 

(f) The recipient shall account for 
any real and personal property ac-
quired with Federal funds or received 
from the Federal Government in ac-
cordance with §§ 12.931 through 12.937. 

(g) If a final audit has not been per-
formed prior to the closeout of an 
award, the Federal awarding agency 
shall retain the right to recover an ap-
propriate amount after fully consid-
ering the recommendations on dis-
allowed costs resulting from the final 
audit. 

§ 12.972 Subsequent adjustments and 
continuing responsibilities. 

(a) The closeout of an award does not 
affect any of the following. 

(1) The right of the Federal awarding 
agency to disallow costs and recover 
funds on the basis of a later audit or 
other review. 
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(2) The obligation of the recipient to 
return any funds due as a result of 
later refunds, corrections, or other 
transactions. 

(3) Audit requirements in § 12.926. 
(4) Property management require-

ments in §§ 12.931 through 12.937. 
(5) Records retention as required in 

§ 12.953. 
(b) After closeout of an award, a rela-

tionship created under an award may 
be modified or ended in whole or in 
part with the consent of the Federal 
awarding agency and the recipient, 
provided the responsibilities of the re-
cipient referred to in § 12.973(a), includ-
ing those for property management as 
applicable, are considered and provi-
sions made for continuing responsibil-
ities of the recipient, as appropriate. 

§ 12.973 Collection of amounts due. 

(a) Any funds paid to a recipient in 
excess of the amount to which the re-
cipient is finally determined to be enti-
tled under the terms and conditions of 
the award constitute a debt to the Fed-
eral Government. If not paid within a 
reasonable period after the demand for 
payment, the Federal awarding agency 
may reduce the debt by paragraph (a) 
(1), (2) or (3) of this section: 

(1) Making an administrative offset 
against other requests for reimburse-
ments. 

(2) Withholding advance payments 
otherwise due to the recipient. 

(3) Taking other action permitted by 
statute. 

(b) Except as otherwise provided by 
law, the Federal awarding agency shall 
charge interest on an overdue debt in 
accordance with 4 CFR chapter II, 
‘‘Federal Claims Collection Stand-
ards.’’ 

APPENDIX A TO SUBPART F OF PART 12— 
CONTRACT PROVISIONS 

All contracts awarded by a recipient, in-
cluding small purchases, shall contain the 
following provisions as applicable: 

1. Equal Employment Opportunity—All con-
tracts shall contain a provision requiring 
compliance with E.O. 11246, ‘‘Equal Employ-
ment Opportunity,’’ as amended by E.O. 
11375, ‘‘Amending Executive Order 11246 Re-
lating to Equal Employment Opportunity,’’ 
and as supplemented by regulations at 41 
CFR part 60, ‘‘Office of Federal Contract 

Compliance Programs, Equal Employment 
Opportunity, Department of Labor.’’ 

2. Copeland ‘‘Anti-Kickback’’ Act (18 U.S.C. 
874 and 40 U.S.C. 276c)—All contracts and sub-
grants in excess of $100,000 for construction 
or repair awarded by recipients and sub-
recipients shall include a provision for com-
pliance with the Copeland ‘‘Anti-Kickback’’ 
Act (18 U.S.C. 874), as supplemented by De-
partment of Labor regulations (29 CFR part 
3, ‘‘Contractors and Subcontractors on Pub-
lic Building or Public Work Financed in 
Whole or in Part by Loans or Grants from 
the United States’’). The Act provides that 
each contractor or subrecipient shall be pro-
hibited from inducing, by any means, any 
person employed in the construction, com-
pletion, or repair of public work, to give up 
any part of the compensation to which he is 
otherwise entitled. The recipient shall report 
all suspected or reported violations to the 
Federal awarding agency. 

3. Davis-Bacon Act, as amended (40 U.S.C. 
276a to a–7)—When required by Federal pro-
gram legislation, all construction contracts 
awarded by the recipients and subrecipients 
of more than $2,000 shall include a provision 
for compliance with the Davis-Bacon Act (40 
U.S.C. 276a to a–7) and as supplemented by 
Department of Labor regulations (29 CFR 
part 5, ‘‘Labor Standards Provisions Applica-
ble to Contracts Governing Federally Fi-
nanced and Assisted Construction’’). Under 
this Act, contractors shall be required to pay 
wages to laborers and mechanics at a rate 
not less than the minimum wages specified 
in a wage determination made by the Sec-
retary of Labor. In addition, contractors 
shall be required to pay wages not less than 
once a week. The recipient shall place a copy 
of the current prevailing wage determination 
issued by the Department of Labor in each 
solicitation and the award of a contract shall 
be conditioned upon the acceptance of the 
wage determination. The recipient shall re-
port all suspected or reported violations to 
the Federal awarding agency. 

4. Contract Work Hours and Safety Standards 
Act (40 U.S.C. 327–333)—Where applicable, all 
contracts awarded by recipients in excess of 
$100,000 for construction contracts and for 
other contracts that involve the employment 
of mechanics or laborers shall include a pro-
vision for compliance with sections 102 and 
107 of the Contract Work Hours and Safety 
Standards Act (40 U.S.C. 327–333), as supple-
mented by Department of Labor regulations 
(29 CFR part 5). Under section 102 of the Act, 
each contractor shall be required to compute 
the wages of every mechanic and laborer on 
the basis of a standard work week of 40 
hours. Work in excess of the standard work 
week is permissible provided that the worker 
is compensated at a rate of not less than 11⁄2 
times the basic rate of pay for all hours 
worked in excess of 40 hours in the work 
week. Section 107 of the Act is applicable to 
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construction work and provides that no la-
borer or mechanic shall be required to work 
in surroundings or under working conditions 
which are unsanitary, hazardous or dan-
gerous. These requirements do not apply to 
the purchases of supplies or materials or ar-
ticles ordinarily available on the open mar-
ket, or contracts for transportation or trans-
mission of intelligence. 

5. Rights to Inventions Made Under a Con-
tract or Agreement—Contracts or agreements 
for the performance of experimental, devel-
opmental, or research work shall provide for 
the rights of the Federal Government and 
the recipient in any resulting invention in 
accordance with 37 CFR part 401, ‘‘Rights to 
Inventions Made by Nonprofit Organizations 
and Small Business Firms Under Govern-
ment Grants, Contracts and Cooperative 
Agreements,’’ and any implementing regula-
tions issued by the awarding agency. 

6. Clean Air Act (42 U.S.C. 7401 et seq.) and 
the Federal Water Pollution Control Act (33 
U.S.C. 1251 et seq.), as amended—Contracts 
and subgrants of amounts in excess of 
$100,000 shall contain a provision that re-
quires the recipient to agree to comply with 
all applicable standards, orders or regula-
tions issued pursuant to the Clean Air Act 
(42 U.S.C. 7401 et seq.) and the Federal Water 
Pollution Control Act as amended (33 U.S.C. 
1251 et seq.). Violations shall be reported to 
the Federal awarding agency and the Re-
gional Office of the Environmental Protec-
tion Agency (EPA). 

7. Byrd Anti-Lobbying Amendment (31 U.S.C. 
1352)—Contractors who apply or bid for an 
award of more than $100,000 shall file the re-
quired certification. Each tier certifies to 
the tier above that it will not and has not 
used Federal appropriated funds to pay any 
person or organization for influencing or at-
tempting to influence an officer or employee 
of any agency, a member of Congress, officer 
or employee of Congress, or an employee of a 
member of Congress in connection with ob-
taining any Federal contract, grant or any 
other award covered by 31 U.S.C. 1352. Each 
tier shall also disclose any lobbying with 
non-Federal funds that takes place in con-
nection with obtaining any Federal award. 
Such disclosures are forwarded from tier to 
tier up to the recipient. 

8. Debarment and Suspension (E.O.s 12549 
and 12689)—No contracts shall be made to 
parties listed on the General Services Ad-
ministration’s ‘‘Lists of Parties Excluded 
from Federal Procurement or Nonprocure-
ment Programs’’ in accordance with E.O.s 
12549 and 12689, ‘‘Debarment and Suspen-
sion.’’ This list contains the names of parties 
debarred, suspended, or otherwise excluded 
by agencies, and contractors declared ineli-
gible under statutory or regulatory author-
ity other than E.O. 12549. Contractors with 
awards that exceed the small purchase 
threshold shall provide the required certifi-

cation regarding their exclusion status and 
that of their principals. 

PART 13—VENDING FACILITIES 
OPERATED BY BLIND PERSONS 

Sec. 
13.1 Authority and purpose. 
13.2 Application for permit. 
13.3 Cooperation in selection of facilities. 
13.4 Terms of permit. 
13.5 Protection from competition. 
13.6 Appeals. 

AUTHORITY: Sec. 4, 68 Stat. 663; 20 U.S.C. 
107. 

SOURCE: 22 FR 9476, Nov. 27, 1957, unless 
otherwise noted. 

§ 13.1 Authority and purpose. 
The Randolph-Sheppard Vending 

Stand Act of June 20, 1936, as amended 
by section 4 of the Act of August 3, 1954 
(68 Stat. 663; 20 U.S.C. 107), directs that, 
insofar as practicable, preference shall 
be given to blind persons in the oper-
ation of vending stands and machines 
on any Federal property. The regula-
tions in this part prescribe the policies 
and procedures to achieve and protect 
that preference on property, including 
land, owned or leased by the United 
States and controlled by the Depart-
ment of the Interior. 

§ 13.2 Application for permit. 
(a) State licensing agencies des-

ignated by the Department of Health, 
Education, and Welfare under the Ran-
dolph-Sheppard Vending Stand Act 
may apply for permits to establish and 
maintain vending facilities, including 
both vending stands and machines, to 
be operated by blind persons licensed 
by the State agencies. Application for 
a permit shall be made, in writing, by 
the State licensing agency to the head 
of the Interior bureau or office having 
control of the property in question. In 
the regulations in this part the term 
‘‘head of the Interior bureau or office’’ 
includes the authorized representatives 
of that bureau or office. 

(b) The head of the Interior bureau or 
office may deny an application if he de-
termines that the issuance of a permit 
would unduly inconvenience the bureau 
or office or adversely affect the inter-
ests of the United States. Such deter-
mination shall be in writing and shall 
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